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AERONAUTIC EXPEDITIONS 


By Fred. S. Knight 

With the ever increasing volume of airplane passenger traffic, too 
much attention cannot be given to the airplane riders and clauses if the 
intent of the companies issuing them is to be sustained in the courts. The 
case of Gibbs v. Equitable Life Assurance Society of the United States, 
176 Northeastern 114; 77 Insurance Law Journal 352, illustrates 
how courts of the same state may differ as to the meaning of a clause, the 
court of last resort deciding, we submit, in accordance with the true intent 
of the parties. 

Defendant, Equitable Life Assurance Society of the United States, 
issued to one Harold Gibbs a policy on his life in which his mother was 
named as beneficiary. The policy contained < \_ provision that double in- 
emnity would be paid for death by accident, ae ss it should result from 
‘he caused directly or indirectly by “* * 





military or naval service of 
ny kind in time of war or by engaging as a passenger or otherwise in 
marine or aeronautic expeditions.” Regular passenger service between 
New York and Albany was maintained by the Coastal Airways, Inc. 
ile Gibbs was traveling as a passenger from Albany to New York in 
airplane operated by the ar Pega the machine fell and the insured 
ned injuries which resulted in his death. Based on a holding thai 
rip or journey was not “an cuales” within the meaning of the 
ption in the policy the Appellate Division reversed an order of the 
Term which denied the beneficiary’s motion for judgment on the 
1 ngs, 
reversing the decision of the Appellate Division the Court of 
ls of New York refused to give the word “expedition” a technical 
and construed it in connection with the general context of the 
The court pointed out that while an expedition by submarine or 
might be conducted for purposes of discovery or exploration, so 
ever, was one accepted for an expedition of discovery who had 


no ¢ perform in furtherance of its purpose, that the word ‘ ‘expedi- 
ion’ when used in connection with the word “passenger” would not be 
conceived to have been employed in such an extraordinary and exceptional 


The court also stated that in the year 1924, when the policy was 








written, a voyage in the air was considered an extraordinary event and 
was thought to be and actually was accompanied by an unusual hazard. 
The court therefore concluded that in excluding from the benefit of 
double indemnity a death resulting to a passenger in a submarine or aero- 
nautic expedition, the intent of the parties to the insurance contract grew 
out of and reflected the general belief that presence on a trip or journey 
in a vessel or machine of that type in regular transit was accompanied by 
such unusual danger and extraordinary hazard that neither party expected 
the policy to cover the risk. 

We maintain that the Court of Appeals has correctly interpreted the 
intent of the parties to the policy but we wonder whether the decision 
would be generally followed in view of the tendency of other jurisdictions 
to find ambiguity in policies and to interpret them strictly against the 
companies. 


MEDICAL PRIVILEGE 


To what extent does the doctrine of privileged communications apply 
where a physician has been placed on the stand to testify as to the cause 
of death of the insured and the other side desires to introduce testimony 
to contradict that of the witness. The Supreme Court of Oklahoma re- 
cently decided in the United States National Life & Casualty Company 
v. Heard, 298 Pacific 619, 77 Insurance Law Journal 359, that while 
the right to waive the privilege as to the evidence of a physician concern- 
ing information acquired in attending a patient, survives the patient and 
may be exercised after her death by the beneficiary, such waiver relates 
only to such examination by other physicians at the same time as that 
testified to by the physician first testifying. 

An industrial policy was issued by the United States National Life 
& Casualty Company on the life of one Edith Robinson. A provision of 
the policy was that no benefits would be paid for disability or death re- 
sulting wholly or in part, directly or indirectly from any venereal disease, 
or for suicide, sane or insane. After the death of the insured, the bene- 
ficiary brought suit on the policy contending that the cause of death was 
pellagra. The insurer defended on the ground that the insured’s death 
was caused from a venereal disease. Over the insurer’s objection the 
trial court permitted Dr. Dillon, a physician who had attended the insured 
during her last illness, to testify that in his opinion the death of the in- 
sured resulted from pellagra. The defendant then offered evidence of 
two physicians that the insured’s death resulted from a venereal disease. 
The physicians offered by the defendant were not consulting physicians 
and did not examine the insured at the same time as the attending phy si- 
cian, but all examinations were made separately and at different times. 
The evidence was refused by the court. 


In affirming the ruling of the trial court in refusing to receive the 
testimony of the physicians tendered by the defendant in ‘evidence, it was 
held by the Supreme Court of Oklahoma that the waiver of the privilege 
with regard to a physician’s examination of a patient does not operate 
as a waiver of the privilege as to other physicians who, although attending 
the patient for the same ailment, made examinations separately and 
different times. 
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WHARTON v. AXTNA LIFE INS. CO. No. 8846. 


Circuit Court of Appeals, Eighth Circuit. March 4, 1931. 
Rehearing Denied April 15, 1931. 
48 Federal Reporter (2d) 37. 
5. INSURANCE. 

Whether insured was in good health at time life policies were delivered 
held for jury. 

(For other cases, see Insurance, Dec. Dig.. § 668[7].) 

6. INSURANCE. 

Whether insured had made false statements in application for life policy 
in respect to having consulted physician within previous five years /Jield for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

7. INSURANCE. 

Misrepresentations will not void policy unless insured knew they were 
false or was chargeable with such knowledge. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

8. INSURANCE. 

Insurer had burden of proving that insured made false statements in ap- 
plication for life policy. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

10. INSURANCE. 

Applicant for insurance is not required to disclose fact of consulting phy- 
sician for slight or temporary ailments. 

(For other cases, see Insurance, Dec. Dig. § 292°) 

ll. INSURANCE. 

Insured’s answer to 


avoid policy on ground of false representation must 


not only have been untrue but with reference to material matter and know- 
ingly false. 

(For other cases, see Insurance, Dec. Dig. § 253.) 
12. INSURANCE. 

When it is doubtful whether misrepresentation in application for insur- 


ANCE 


was material or not, question of materiality must be submitted to jury. 
(For other cases, see Insurance, Dec. Dig. § 668[6].) 
INSURANCE. 
In case of ambiguity, that construction of policy will be adopted which is 
favorable to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
INSURANCE. 
\pplicant’s failure to disclose facts about which no questions are asked 
not avoid policy in absence of fraud. 
For other cases, see Insurance, Dec. Dig. § 258.) 
Kenyon, Circuit Judge, dissenting. 
Appeal from the District Court of the United States for the Western Dis- 
ot Arkansas; Frank A. Youmans, Judge. 
\ctton by Lucy G. Wharton against Aétra Life Insurance C 


mpany. Judg- 
r defendant, and plaintiff appeals. 


Reversed and remanded, with directions 
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W. E. Patterson, of El Dorado, Ark., and T. J. Gaughan, of Camden, Ark. 
(Patterson & Rector and Walter L. Goodwin, all of El Dorado, Ark., and 
Gaughan, Sifford, Godwin & Gaughan, of Camden, Ark., on the brief), for 
appellant. 

S. Lasker Ehrman, of Little Rock, Ark. (Grover T. Owens, of Little Rock, 
Ark., on the brief), for appellee. 

Before Kenyon and Gardner, Circuit Judges, and Munger, District Judge. 

GARDNER, Circuit Judge. 

In this action appellant as plaintiff below sought to recover on three life 
insurance policies issued by the Attna Life Insurance Company, appellee, 
upon the life of John Hawkins Wharton. The answer pleaded that false 
statements and representations had been made by the insured in his applica- 
tion for insurance, and that the policies had not become effective because 
they were not delivered during the good health of the insured. The policies, 
so far as their provisions are concerned, are all alike, except that two of them 
are for $10,000 cach, while the other is for $5,000. They are all of the same 
date, and the statements in the application for each are identical. The pol- 
icies all bear date August 11, 1928, and the applications all bear date July 27, 
1928. The plaintiff is the beneficiary in the policies, and the surviving widow 
of the insured. The insured died November 18, 1928, of acute nephritis, com- 
monly called Bright's disease. Each policy contained the following: 

“All statements made by the insured shall, in the absence of fraud, be 
deemed representat ons and not warranties, and no statement shall avoid 
the policy or be’ used in defense to a claim under it unless it is contained in 
the written application herefor and unless a copy of such application is at- 
tached hereto when issued. 

“This policy and the application herefor, a copy of which application is 
attached hereto and made a part hereof, constitute the entire contract between 
the parties hereto, and it shall be incontestable after it has been in force dur- 
ing the lifetime of the insured for a period of one year from its date of issue 
except for non-payment of premium.’ 

Kach policy had attached an application signed by the insured. At the 
bottom of the application, over the signature of the insured, appears the fol- 
lowing certificate: “I hereby certify that the above answers and statements 
are made by me, that they are correctly and fully recorded by the Medical 
Examiner, and that no material circumstance or information has been with- 
held or omitted concerning my past and present state of health and habits 
of life.” 

It was urged on the trial that the insured had made false answers to in- 
terrogatorics 9 and 10 contained in the application. The application was on 
the printed form furnished by the insurance company, spaces being left in 
which to write the answers to the interrogatories. At the top of the page 
on which interrogatories 9 and 10 appear in the application, appear the fol- 
lowing printed words in large type: 


“Application to the A&tna Life Insurance Company. 


Part. 2. (Use Black Ink Only. To be Photographed.)” 
Subjoined to this, appears the following pertinent part of the application: 
“The following answers must be made to and written by the Medical Ex- 

aminer who should see that each answer is full and satisfactory. Neither the 

agent nor any third person should be present. If necessary, use space pro- 
vided under ‘Additional and Explanatory Remarks’ 





; 
: 
: 
; 
: 
; 
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s. Full name of Proposed Insured John Hawkins Wharton 





), Have youconsult-| Yes | Nameof | No. of |Date 
ed a physician orlor No} disease attacks 
practitioner for or} | 


Duration| Severity |Results (if 
jwithin 5 yrs. 
| name and 








suffered from any | laddress of 
ailment or disease | every physic- 
of: lian consulit- 
: | — | ——__|——_— —————_| ———- ed) 
a. Brain or Ner-| _ | 
vous System? | No | | 
b. Heart, Blood) | | 
Vessels or | 
Lungs? No | 
ce, Stomach, Intes-|——— ee ee ae na caine aaa 
tines, Live r,| , 
Kidneys or| Appen- | omy—with- 
Bladder? Yes | dicitis | 1 1913} 1Mo. | Acute fle beng 
48 wise ee ee ee 
Glands, Tu-| | 
mors, Goitre or w | 
Ulcers? | No 
e. Rheumatism 01 | a | eee 
Gout? No 
10. Have you con-{ Yes Name and Address of | Date |Reason for Consultation, 
sulted or been ex-\or No Each } Examination or Treat- 
amined or treated | ment 


by any physician | | 
or practitioner not 
named above with- 
in the last five 
years. } No | 





The answers to these interrogatories are in the handwriting of the de- 
fendant’s medical examiner, and each application was dated July 27, 1928, and 
it appears from the evidence that on that date the insured, who was a resi- 
dent of Union county, Ark., was solicited by an agent of the defendant com- 
pany to take out life insurance. He was thereupon examined by the defend- 
ant’s examining physician, and in due time the policies issued under date Au- 
gust 11, 1928, and were delivered to the insured August 21, 1928. 

At the conclusion of the evidence, the defendant interposed the follow- 
ing motion for a directed verdict: “We have moved for an instructed verdict 
in this case on the ground that the applicant John Wharton made material 
misrepresentations in connection with the application in answer to No. 10, 
that he had not consulted or been treated by a physician within the past five 
Vecars. 
his motion was granted, and the plaintiff saved an exception. On this 
appeal a number of assignments of error appear in the record, but counsel 
abandoned all of them, except such as relate to the action of the court 
n directing a verdict. 


{1, 2] Where the evidence is of such a character as reasonable men may 


7 








I different conclusions, the case should be submitted to the jury. Mutual 
Lit Ins. Co. v. Hatten (C. C. A.) 17 F.(2d) 889; Crookston Lumber Co. v. 
Boutin (C. C. A.) 149 F. 680; United States Can Co. v. Ryan (C. C. A.) 39 
F.2d) 445; Gunning v. Cooley, 281 U. S. 90, 50 S. Ct. 231, 233, 74 L. Ed. 720. 
In considering this question the court must assume that the evidence for the 
I _ against whom the verdict was directed, proves all that it reasonably 
I be found sufficient to establish. In other words, it must be accepted as 
ior the purpose of determining the correctness of the court’s ruling. The 
was stated by the Supreme Court in Gunning v. Cooley, supra, as follows: 
in determining a motion of either party for a peremptory instruction, 
urt assumes that the evidence for the opposing party proves all that it 


1 


. nably may be found sufficient to establish, and that from such facts 
t should be drawn in favor of the latter all the inferences that fairly are 
ae ble from them. Texas & Pacific Ry. Co. v. Cox, 145 U. S. 593, 606, 


Ct. 905, 36 L. Ed. 829; Gardner v. Michigan Central Railroad, 150 U. S. 
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349, 360, 14 S. Ct. 140, 37 L. Ed. 1107; Baltimore & Ohio R. R. Co. v. Groeger, 
266 U. S. 521, 524, 527, 45 S. Ct. 169, 69 L. Ed. 419. Where uncertainty as to 
the existence of negligence arises from a conflict in the testimony or because, 
the facts being undisputed, fair-minded men will honestly draw different con- 
clusions from them, the question is not one of law but of fact to be settled 
by the jury.” 

[3, 4] With this rule in mind, we turn to an examination of the testimony. 
First, it should be noted that the motion for a directed verdict was limited to 
one issue, to wit, whether the insured made material misrepresentations in 
answering interrogatory No. 10. It is the settled rule of this court that, in 
order to predicate error upon the refusal of a court to sustain a motion or 
request to direct a verdict, the motion or request “must be based upon a spe- 
cific ground or grounds stated in apt words and brought sharply to the at- 
tention of the court. * * * A general motion stating no grounds is not suffi- 
cient.” Public Utilities Corporation v. McNaughton (C. C. A.) 39 F.(2d) 7, 
8; Mansfield Hardwood Lumber Co. v. Horton (C. C. A.) 32 F. (2d) 851: 
Denver Live Stock Commission Co. v. Lee (C. C. A.) 20 F.(2d) 531. It would 
defeat the purpose of the rule and be manifestly unfair to the party against 
whom directed, if a motion for direction of a verdict, based upon one or more 
specified grounds, should be held to embrace all possible grounds upon which 
the motion might be supported. As stated in Robinson & Co. v. Belt, 187 
U. S. 41, 23 S. Ct. 16, 19, 47 L. Ed. 65: “While it is the duty of this court to 
review the action of subordinate courts, justice to those courts requires that 
their alleged errors should be called directly to their attention, and that their 
action should not be reversed upon questions which the astuteness of counsel 
in this court has evolved from the record. It is not the province of this court 
to retry these cases de novo.” 

This court in Falvey v. Coats, 47 F.(2d) 856, in referring to this rule, said: 
“It was due to the lower court that its attention be specifically calied to the 
grounds upon which the motion was based; it was due to opposing counsel 
so that they might have an opportunity, either intelligently to oppose the mo- 
tion, or ask to reopen the case for the introduction of further testimony, or 
for leave to amend the pleadings, or to move for a nonsuit; it was due the 
appellate court so as to enable that court to see whether or not the grounds 
urged were the same as those presented to the trial court. Where a motion 
for a directed verdict, failing to state the grounds upon which it is based, is 
denied, it is unfair to the trial court and to the appellate court; but where 
it is granted, it is unfair to the party against whom it is granted.” 

We, therefore, put to one side, as not presented by this record, the con- 
tention of the defendant that the policies were not delivered while the insured 
was in good health. Considerable testimony was introduced on this issue by 
appellee. This issue not having been covered by defendant’s motion, we must 
assume that it was conceded that this was a jury question. 

It appears from the record that the assured was forty-three years of age 
and had for many years been a resident of Union county, Ark., where he was 
employed as a salesman for a wholesale grocery company. During the five 
years immediately prior to 1928, with the possible exception of a few days 
when he was afflicted with influenza, he had lost no time from his work, and 
was apparently in excellent health. He was a man of good habits and fine 
physical appearance. In the late spring of 1928 he entered a campaign for 
sheriff of his county. During a strenuous campaign for sheriff he traveled 
over his county some three times. About the last of February or the first otf 


March, 1928, the insured complained to his brother, Dr. J. B. Wherton, a 
practicing physician at El Dorado, Ark., that the night before he had a spe- 
cial meat dinner that unstrung him: thet he felt very uncomfortable over 


night and was restless; that the next morning when he got up he seemed to 
have some disturbance in his urinary affairs and had trouble with the bladder 
He wanted the doctor to see him, and they went to the clinic where an analy- 
sis of his urine was made, also an X-ray picture of his urinary tract. Several 
analyses of the urine were made over about a period of a week. The first 
disclosed albumin, red blood cells, and pus cells. The doctor prescribed Mex- 
ican salts as a bowel eliminator and as a laxative, and this continued for about 


' 
: 





4 





on Anh LIEIIRE DACA IO i 
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a week. After the first analysis, the albumin, blood cells, and pus cells dis- 
appei ired from the insured’s urine, and, although the examination was kept up 
for a week or ten days thereafter, there was no return of the conditions first 
found. During this time the insured did not go to bed and lost no time from 
his work, and soon afterwards entered the campaign above referred to. 

Dr. Wharton, on being asked whether his brother knew there there was 
blood in his urine, said he thought so. A number of witnesses testified to the 
good physical condition of the insured for a period of five years prior to Au- 
gust, 1928; that he had not complained of feeling badly, and that during the 
year 1928 he made a very vigorous campaign for sheriff of Union county, 
which concluded in August. On cross-examination, Dr. Wharton testified 
that he had prescribed for his brother on December 23, 1927, February 12, 
1928, February 16, 1928, May 9, 1928, and July 24, 1928. These prescriptions 
consisted of anti-malarial caps for cold, calomel, rhubarb, soda, and pepsin as 
a purgative, Epsom salts and citro carbonate as a laxative, Dovers powder, 
aspirin and caffeine for a cold, and tincture of aconite for a cold. Some of 
these prescriptions were signed by the doctor, and some were given over the 
telephone. The doctor, in most instances, communicated with his brother 
over the telephone. The doctor testified: “He (the insured) usually called me 
up over the phone and asked me to fix up something like a purgative for a cold, 
and I would call up Mr. Hall and send it to him.” The prescriptions were usually 
given for a cold or a headache, to relieve constipation or some minor indispo- 
sition or ailment. The doctor, being asked with reference to citro carbonate, 
said: 

“It comes in crystals like effervescing soda. It is pleasant to take 
It is a laxative. I gave him that to carry with him. He liked it. I fixed that 
up and sent it to him at his request. Here is a prescription written on July 24th, 
Dovers powder, aspirin, caffeine, a few grains of each. He had been in the dust, 
driving, he said, and his nose and throat were stopped up, had an acute cold. 
He had just a summer cold and I prescribed that for him. 

©. He wasn’t sick in bed? A. No; he was out in his campaign. He had a 
summer cold. I recollect now I gave him that. I remember it now since I re- 
collect what I gave it for. And here is one on the same date, a little solution for 
rhinitis, to dry up the membrane, a little syrup of emulsion, put that in lactate of 
pepsin, as a vehicle to take along and take a solution of that to dry that up, to 
relieve the irritation in the nose and throat. That is just an ordinary prescrip- 
tion to take for a cold. And here is one in 1927. He must have had a little cold. 
I gave him some tincture of aconite, atrophine sulphate mixture to alleviate a lit- 
tle cold. That was back in 1927, in November.” 

The doctor testified that the prescriptions were such as were given to well 
folks as well as sick folks in that country. The examinations and tests made by 
Dr. Wharton were made in the Purifoy-Mayfield Clinic, and he was assisted by 


Mrs. Aerial Goodwin, technician, employed at the clinic, and it was she who 
made the urinalysis, as well as the X-ray pictures. Both Dr. Wharton and Mrs. 
Goodwin testified that they did not disclose to the insured the result of the urin- 


alysis, because they wished first to see whether it amounted to anything, and that 


when they found on the next day that it had cleared up, and there was no return 
o! the condition, they themselves thought nothing further about it. 


Going to the question as to whether or not the insured was in good health 
on the 2lst of August, 1928, when the policies were delivered, testimony was in- 
iced, showing the result of another examination made of insured’s urine on 


th 22d, 23d, or 24th of August, 1928, and based on the result of that examination, 
wl showed albumin, a few pus cells, and granular casts, experts testified for 
the defendant that, if on that date the urinalysis showed albumin and granular 
casts, the condition of the insured would be the same on the 21st of August. Ex- 
perts for the plaintiff, however, denied this contention, testifying that at least, 
Without a fuller showing as to the health and condition of the patient, it could 
not he said what the condition of his health would be on any preceding day, as 
the disease with which he died frequently developed very rapidly. On the 25th 
. gust, 1928, the insured left for Hot Springs, Ark., where he was treated, and 


is no question but that from that time on he suffered from acute nephritis, 
or y 


ight’s disease, dying therefrom November 18, 1928. 
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[5] As before observed, the issue as to whether the insured was in good 
health when the policies were delivered is not before us because not covered by 
the motion, but it is clear that the testimony on the question was such as to 
make it a jury question. 

Referring now to interrogatories 9 and 10, the answers to which it is claimed 
by the defendant were knowingly false, it is again observed that the motion for 
directed verdict limited the ground to the answer to interrogatory 10. However, 
in considering the question as to whether the answer to interrogatory No. 10 was 
knowingly false, it is necessary to refer to the answer to 9c, supra, and hence, 
liberally construed, the motion may be said to cover the answers to both of these 
interrogatories. Question 9c was whether he had consulted a physician or had 
suffered from any ailment or disease of the stomach, intestines, liver, kidneys, or 
bladder, and his answer was “Yes.” Under the heading “Name of disease” ap- 
pears the word “Appendicitis”; under the heading “No. of attacks” appears the 
number “1”; under the heading “Date” appears “1913”; under the heading “Dur- 
ation” appears the words “1 Mo.”; under the heading “Severity” appears the 
word “Acute”; under the heading “Result (if within five years name and address 
of each physician consulted)” appears the words “Appendectomy—without drain- 
age—recovery.” The disease and operation not having occurred within five years, 
he was not required to give the name of any physician and did not do so. The 
directions to the medical examiner, printed at the head of the page, were to the 
effect that the examiner should see that each answer was full and satisfactory. 
The examiner who made out the application, although available, was not called 
by the defendant. 

[6] Can it be said that this answer was false? The answer was in the affirm- 
ative, and that was certainly not a false answer, but it is claimed that the ans- 
wer taken as a whole necessarily meant that the insured had not consulted a 
physician at any other time, and had not suffered from any ailment or discase 
other than appendicitis. The blank being furnished by the insurance company, 
and the answers being written by its examining physician and he not being call- 
ed, and the insured being dead, left this interrogatory and answer standing alone 
for interpretation. The defendant’s examining physician might have aided the 
court and jury, had he been placed upon the witness stand, and under these cir- 
cumstances we are of the view that it cannot be said that all reasonabie men 
must have concluded that the answer to this interrogatory was knowingly false. 
The jury might have believed from the evidence, and the favorable inferences 
that might reasonably have been drawn therefrom, that the other ailments from 
which the insured had suffered were of a trivial character, such as colds, con- 
stipation, headache, and an attack of the flu, and might honestly have been be- 
lieved by him, as well as by his examining physician, to have been of no conse- 
quence. It must be borne in mind that the uncontradicted evidence was to the 
effect that the insured was an active, robust, and apparently healthy man, and 
that he was not advised as to the result of the urinalysis made by Dr. Wharton 
and Mrs. Goodwin in February or March, 1928; and, in view of the fact that 
thereafter he conducted a strenuous campaign and was not confined to bed until 
after the date of these applications, the jury might reasonably have concluded 
that neither he nor his physician realized that he was afflicted, even in an in- 
cipient stage, with the disease which ultimately caused his death. 

There was one bit of testimony which should be here considered. Dr. Whar- 
ton, after testifying that he had not advised the insured as to what the exam- 
ination revealed, was interrogated as follows: 


“QO. He told you he had blood in the urine? A. He thought it was.” 

This, to a physician, might indicate a serious condition, but apparently cven 
from a medical standpoint the symptom was not necessarily serious. The in- 
sured, however, was a layman. The symptoms disclosed disappeared, and inas- 
much as his physician did not seem to consider the symptoms serious, and did 
not advise the insured that it was serious, but permitted him to continue in a 


strenuous occupation, whereas, had the doctor thought him afflicted with Bright's 
disease, he should have prescribed complete rest, reasonable men might have 
concluded that neither the insured nor his physician knew that the symptoms dis- 
closed a diseased condition of a serious character, or anything more than a trivial 
temporary disturbance. 
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[7] Misrepresentations will not void a policy unless the insured knew they 
were false, or he were chargeable with such knowledge. Security Life Insurance 
y. Brimmer (C. C. A.) 36 F.(2d) 176, 179; Bankers’ Reserve Life Co. v. Matthews 
(C. C. A.) 39 F.(2d) 528, 537; Moulor v. American Life Ins. Co., 111 U. S. 335, 
4S. Ct. 466, 28 L. Ed. 447; Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613; 
Northwestern Mutual Life v. Wiggins (C. C. A.) 15 F.(2d) 646; New York Life 
Ins. Co. v. Griffith (C. C. A.) 35 F.(2d) 945; Adler v. New York Life Ins. Co. 
(Cc. C. A.) 33 F.(2d) 827; Metropolitan Life Ins. Co. v. Johnson, 105 Ark. 101, 150 
S: W.. 393. 

In Bankers’ Reserve Life Co. v. Matthews supra, this court said with 
reference to misrepresentations alleged to have been falsely made: “Being repre- 
sentations, they do not void the contract, even though untrue in fact, provided 
they were honestly made in the belief by insured that they were true. That is, they 
must be both untrue and knowingly falsely made by insured.” 

In Security Life Insurance v. Brimmer supra, this court said: “Ordinarily 
false representations will not avoid a policy unless the assured knew they were 
false, or he were chargeable with such knowledge.” 

[8-10] The burden of proof was, of course, upon the defendant, and fraud 
is not to be presumed. An applicant for insurance is not required, nor indeed ex- 
pected, to disclose the fact of consulting a physician for slight or temporary 
ailments such as an ordinary cold, inability to sleep, constipation, headache, or 
the like. Adler v. New York Life Ins. Co. (C. C. A.) 33 F.(2d) 827, 832; 
Bankers’ Life Co. v. Hollister (C. C. A.) 33 F.(2d) 72, 74; Connecticut Mutual 
Life Ins. Co.'v. Union Trust Co., 112 U. S. 250, 5 S. Ct. 119, 28 L. Ed. 708; 
Mutual Reserve Life Ins. Co. v. Dobler (C. C. A.) 137 F. 550; New York 
Life Ins. Co. v. Cumins (C. C. A.) 24 F.(2d) 1; Ward v. Standard Accident 
Ins. Co. (C. C. A.) 30 F.(2d) 328, 63 A. L. R. 842; New York Life Ins. Co. 
v. Moats (C. C. A.) 207 F. 481; Miller v. Maryland Casualty Co. (C. C. A.) 
193 F. 343. 

In the case of Adler v. New York Life Ins. Co., supra, greatly relied upon 
by the defendant it is said: “It may be that failure to remember diseases or 
treatments or omissions of such as are honestly thought to be trivial or not 
within the meaning of the questions in an application may disprove the presence 
of fraud.” 

In Bankers’ Life Co. v. Hollister supra, the defendant contended that an 
answer to a similar question was false, and in the course of the opinion it 1s 
said: “Furthermore, the application must be liberally construed in favor of the 
insured and, under the weight of authority, an applicant for insurance is not 
required or expected to disclose the fact of employing or consulting physicians 
or surgeons for slight and temporary ailments which leave no trace of injury to 
health, such as an ordinary cold or inability to sleep because of occasional 
excesses, such as existed in this case.” 

[11,12] In the instant case the insured categorically answered the interroga- 
in the affirmative. He did not say that the only time he had consulted a 
reon or had any ailment was when he had appendicitis, and he was not 
quired to give the name of the physician unless the consultation had occuurred 
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Within five years. The jury might, under the evidence, have believed that the 
insured in good faith believed that, except for the appendicitis, all other ail- 
ments for which he had consulted a physician were of a trivial character. To 
void this policy on the ground of false representation, the answer must not only 
h been untrue, but it must have been with reference to a material matter, 
and must have been knowingly false. When it is doubtful whether the mis- 
re 


presentation was material or not, the auestion of materiality must be sub- 
mitted to the jury. 

_. Passing now to the answer to interrogatory No. 10, it is observed that by 
this interrogatory, the insured was asked whether he had consulted or been 
examined or treated by any physician or practitioner not named above, within 
he last five years. The record shows that he had not consulted nor been treated 
by any physician except his brother, Dr. J. B. Wharton. In the preceding an- 
ver, he had stated that he had consulted a physician. He had in fact con- 
sulted but one physician; so when, in interrogatory 10, he was in effect asked 
physician not named above he had consulted, having in mind that he had 
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consulted only one physician, he answered “None.” This may have left the 
answer somewhat ambiguous, but not necessarily knowingly false. 

[13, 14] What has been said with reference to the materiality of the matter 
involved in the answer to interrogatory 9 is, of course, equally applicable here. 
Not only was the printed matter in this application furnished by the defendant, 
but the written matter was placed therein by defendant’s represenative so that 
the entire application, printed and written, was prepared by the defendant. If the 
application then, as a whole, was ambiguous, this ambiguity was attributable 
to the defendant rather than the insured and as said by this court in Business 
Men’s Assur. Co. v. Campbell, 32 F.(2d) 995, 997: “‘The rule is settled that in 
case of ambiguity that construction of the policy will be adopted which is most 
favorable to the insured.’ Mutual Life Ins. Co. v. Hurni Packing Co., 263 U. S. 
167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. In the absence of fraud, the 
applicant’s failure to disclose facts about which no questions are asked will 
not avoid a policy.” 

We are of the opinion that under the testimony in this case with such 
favorable inferences as might reasonably have been drawn therefrom the most 
that can be said is that the facts and attendant circumstances were such that 
fair-minded men might reasonably draw different inferences or conclusions there- 
from, and hence the case was one for the jury and not for the court to decide. 

The judgment of the lower court should be and is reversed, and the cause 
remanded, with directions to grant the plaintiff a new trial. 

Kenyon, Circuit Judge (dissenting). 

My firm conviction that the trial court was right in directing a verdict for 
the defendant in this case forces me to dissent from the opinion of the majority. 
The motion to direct a verdict was on the ground that the applicant made 
material misrepresentations in answering question 10 of the application. I think 
the assigned reason of the motion is immaterial if the judgment below was in 
fact a right one. Stipcich v. Insurance Co., 277 U. S. 311, 48 S. Ct. 512, 72 
L. Ed. 895. 

The insured recived from defendant three policies of life insurance aggregat- 
ing $25,000. Applications were signed on July 27, 1928. The policies were dated 
August 11, 1928 and were delivered to insured on August 21, 1928. The insured 
died on November 18, 1928. Insured had $7,000 of insurance on his life prior 
to these policies. 

The policies provided in article 10 that statements made by the insured 
shall, in the absence of fraud, be deemed representations and not warranties. 
In my judgment there was no absence of fraud in this matter. The evidence 
seems overwhelming that the whole performance was an ingenious fraud prac- 
ticed upon the insurance company, and hence the statements were not merely 
representations. However that is not of controlling importance. The applications 
for the policies contained as stated in the majority opinion questions and an- 
swers, the important ones being 9 and 10. The application contained the follow- 
ing: 

“IT hereby certify that the above answers and statements are made by me, 
that they are correctly and fully recorded by the Medical Examiner, and _ that 
no material circumstance or information has been withheld or omitted con- 
cerning my past and present state of health and habits of life. 

“Dated at El Dorado Arkansas, this 27, day of July 1928. 

“In presence of L. L. Purifoy, M. D. Proposed Insured must sign here 
‘John Hawkins Wharton.’ ” 


I refer to some of the evidence. Mrs. Goodwin, who conducted the Purifoy- 
Mayfield Clinic, testifies that in the late winter of 1927 or early spring of 
1928, the insured came to the clinic in company with his brother (Dr. Wharton) ; 
that she made pictures of his urinary tract and examined a specimen of his 
urine; that Dr. Wharton directed her to make X-ray picture of the urinary 
tract; that insured came to the clinic alone quite frequently and left specimens 
of urine on different occasions; that she made these examinations for a week 
or ten days and made the reports to Dr. Wharton; that the next time Dr. 
Wharton was there was the 22d or 23d of August, 1928; that he brought a speci- 
men for the urinalysis test; that a report on that was made to Dr. Mayfield, 
and within a day or two insured went to Hot Springs. These tests showed a 
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very bad condition of the kidneys and bladder, to which reference is hereinafter 
made. 

Dr. Wharton testified as to the general examinations of his brother, the 
insured, of the making of X-ray pictures of his brother’s urinary tract; that 
he took him to the clinic the first time he was there; that his brother brought 
Mrs. Goodwin specimens for analysis of his urine several times and that Mrs. 
Goodwin was acting for him in making these urinalyses; that his brother told 
him of having blood in the urine. Dr. Wharton testified there was no doubt 
that insured had consulted him as a physician during the five-year period. The 
evidence shows he doctored him for kidney and bladder trouble and that he 
was troubled about his brother’s condition right up to the time the policies were 
issued. 

The question involved is not alone the knowing false answers to questions 
9 and 10, but whether insured fraudulently withheld material information from 
the insurance company as to his past or present condition of health. As to 
the alleged false answers, it is of course true that material false statements 
in an application for insurance as to consulting a physician relieve an insur- 
ance company from liability if the insured knew that the statements were false. 
New York Life Ins. Co. v. McCarthy (C. C. A.) 22 F. (2d) 241; Security Life 
Ins. Co. of America v. Brimmer (C. C. A.) 36 F.(2d) 176; Bankers’ 
Life Co. v. Matthews et al. (C. C. A.) 39 F.(2d) 528. 

Question 9 is as follows: 

“Have you consulted a physician or practitioner for or suffered 
ailment or disease of: * * * 

“c. Stomach, Intestines, Liver, Kidneys or Bladder? 

“Yes, Appendicitis, 1 attack, Date? 1913, Duration? 1 month. Severity? 
\cute. Results? Appendectomy—without drainage—Recovery.” 

Did the term appendicitis give any information as to his kidney or bladder 
trouble? Is the answer to question 10 any fairer or more honest? He was asked 
in 10 if he had been treated by any physician or practitioner not named above. 


He said, “No.” No physician was named above, and the evidence shows he 
] 


Na 


id consulted his brother frequently, and he consulted other physicians about 
the time the policy was issued, though perhaps shortly thereafter. He had had 
many examinations in the five months preceding that time at the Purifoy-May- 
field clinic. Why did he not say so in answer to interrogatory 10? Why did he 
not tell about the examinations of his blood and urine by Mrs. Goodwin? It 
cannot be said that his brother was not another physician than referred to in 
question 9, because there was no particular physician referred to in 9. The 
answer to 10 is therefore clearly false, though both answers show a considerable 
inning in the effort to conceal the truth as to insured’s physicial condition. 
"hese answers conveyed no information to the company as to his real condition, 
which he must have known. All he disclosed was that he had been treated for 
ppendicitis. It was a partially true answer, which may be more deceptive than 

falsehood. Truth may be concealed, as well as revealed, by language. The 

rpose of the application was to secure facts as to his physical 
condition. He carefully and ingeniously concealed them. How can it 
be said that no material fact was knowingly withheld from the in- 
surance company by the insured as to the condition of his health? This relation- 


p demanded good faith both from the insured and from the insurance com- 
pany. The Supreme Court in Mutual Life Insurance Co. v. Hilton-Green, 241 
LS. 613, 624, 36 S. Ct. 676, 680, 60 L. Ed. 1202, said: “Beyond doubt an ap- 
nt for insurance should exercise toward the company the same good faith 
*h may be rightly demanded of it. The relationship demands fair dealing by 
parties.” The same point is stressed in Stipcich v. Metropolitan Life In- 
surance Co. 277 U. §. 311, 48 S. Ct. 512, 72 L. Ed. 895; and in Adler v. New 
York Life Ins. Co. 33 F. (2d) 827, 832, this court says: “Also, the evidence 
ves no doubt of the materiality of the matters concealed. In addition it is 
heult to imagine an honest frame of mind in an applicant who thinks it would 
* immaterial, for an insurer to know that he had been under practically con- 
ious treatment for more than two years immediately preceding and at the 
me of the application.” The language of this court in Mutual Life Ins. Co. 
New York y. Hurni Packing Co., 260 F. 641, 645, is interesting: “A chief 
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part of any insurance company’s business is a discrimination in selecting risks 
lest the natural and average losses may be exceeded. The purpose of the in- 
quiries made as to prior consultations or treatments by physicians is to furnish 
to a life insurance company the information, either that the applicant has had 
continuous prior good health or the names of the practitioners consulted, so 
that the company may decide what further inquiries should be made in view 
of such disclosures. That such consultations were for what seemed to the 
applicant or his physician but trivial ailments is beside the question. It is the 
materiality to the company’s investigation and decision as to acceptance of the 
risk that is involved. Inquiries as to prior attacks necessitating the attendance 
of physicians may disclose information not to be found by the medical ex- 
aminer’s own efforts. The history of the patient may be quite essential to sup- 
plement a physical examination.” 

Could anything be conceived more untruthful in an application in view 
of all the facts, than a statement that nothing was concealed from the com- 
pany concerning the insured’s past and present state of health? For seven 
months prior to the application he had been consulting his brother, a physician, 
and having prescriptions given him. Albumin and pus in the urine are not small 
or trivial matters, as are sometimes referred to by the courts. They are more 
than colds and headaches they are symptoms of incipient Bright’s disease, and 
a man associating so closely with a doctor brother as this insured did and in 
constant communication with him must have known his condition. It is con- 
trary to human nature to think it was not fully discussed. between them. On his 
first visit to Mrs. Goodwin’s laboratory in the early spring of 1928, she found 
albumin, blood, and pus cells in his urine. Was not the company in any semblance 
of fair treatment entitled to know this before issuing policies for $25,000? She 
reported to Dr. Mayfield on the 23d or 24th of August almost exactly the date 
of the policies, that her tests then showed a heavy increase of albumin. Was a 
man in this condition a well man on August 22d when the policies were given? 
If the insurance company had known of the first examination and the pus and 
the blood in the urine, would it have issued the $25,000 of policies on the life 
of the man who had taken only $7,000 of insurance when he was well? After 
the discovery at the second examination that the albumin had greatly increased 
over what it was at the first examination, the insured with his $25,000 policies, 
which he could not have secured except by deceiving the insurance company, 
went to Hot Springs, Ark., for treatment, and within three months died from 
Bright's disease, the very thing that the evidence shows he had when the policies 
were issued. Was there no deception practiced upon the company? ‘The testi- 
mony of his own brother naturally somewhat reluctantly given, condemns the 
transaction. Insured consulted him within three days preceding the applications 
for the policies. If that fact had been disclosed in the applications, would any 
policies have been issued? In Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 
311, 322, 48 S. Ct. 512, 515, 72 L. Ed. 895, the Supreme Court said: “But the 
respondent’s answer sets up that certain answers given in the written applica- 
tion as to the insured’s recovery from his earlier illness, its recurrence, and 
with respect to consultation of physicians, were false and known by him to be 
false when he signed the application. It is now suggested that Stipcich in his 
application made a positive misrepresentation regarding a visit to a physician 
the day before he applied for insurance. If that were clearly established we would 
consider it necessary to affirm the judgment below although we think the rulings 
on which it was based erroneous.” 

My mind is unable to reach any other conclusion than that the insured made 
false answers to interrogatories 9 and 10 of the applications, and that he knew 
they were false; that his statement that no material circumstance or informa- 
tion had been withheld or omitted concerning his past and present state of 
health was absolutely false and known by him to be false. From the evidence 
it is also apparent that he was not in good health on the date of the delivery 
of the policies and that he knew he was not in good health. It was his duty 
to make that fact known to the company. This whole transaction smacks of 
fraud. When insured was well he needed only $7,000 of insurance; when marked 
for death by Bright’s disease he secured $25,000 more by fraudulently conceal- 
ing from the insurance company his true condition. No one would claim that 
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these policies would have been issued if the company had known his true con- 
dition of health. It was his business to tell it the truth. He did not do so. 
Why then should his beneficiaries profit by this fraud? Appellant is not en- 
titled to recover as a matter of law. It seems to me the trial court on this 
record could not have permitted a verdict for plaintiff to stand, and hence did 
right in instructing a verdict. 
SOVEREIGN CAMP, W. O. W., v. McKINNON et al. 
District Court, M. D. Georgia, Americus Division. March 19, 1931. 
48 Federal Reporter (2d) 383. 

1, INSURANCE. 


Fraternal benefit certificate held in effect to provide that, if member surviv- 
ed beneficiary, proceeds should go to member’s surviving children, but, if bene- 
ficiary survived member, beneficiary took preceeds. 

Constitution and by-laws, which were part of insurance contract, pro- 
vided that, “in the event of the death of all the beneficiaries designated 
in the certificate before the death of the member,” proceeds of policy 
should go to surviving children of member. 

(For other cases, see Insurance, Dec. Dig. § 785.) 

2. INSURANCE. 

Administrator of beneficiary of fraternal benefit certificate had burden of 
showing beneficiary survived insured where both were killed in common disaster. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

3. INSURANCE. 

Fraternal insurance contract held to show intent that beneficiary to take must 
survive insured. 

The fraternal insurance contract provided that, if no legal beneficiary 
survived member, proceeds should be held by association for use of any 
home, hospital, or sanitarium operated by association 
(For other cases, see Insurance, Dec. Dig. § 785.) 

4. INSURANCE. 

Beneficiary and insured having perished in common disaster, insurance. went 
to insured’s surviving children to exclusion of beneficiary’s administrator and 
minor child. 

Beneficiary’s minor child did not take because there was no proof that 
beneficiary survived insured, and under the insurance contract, as evidenced 

by fraternal association’s by-laws and constitution, insured’s grandchildren 

took only if there were no surviving wife, surviving children, or surviving 

parent of insured. 

(For other cases, see Insurance, Dec. Dig. § 785.) 

INSURANCE. 

Administrator of beneficiary perishing in same disaster with insured held 
not entitled to reimbursement for premiums paid by beneficiary under agreement 
she should be named beneficiary. 

This was true because, if beneficiary paid premiums in consideration 
of being named beneficiary, contract was performed on both sides, and she 
received what she contracted for and bought and paid for her status as 
beneficiary with all rights which might accrue to such beneficiary under cer- 
tifiate. The incidental fact that beneficiary did not survive insured did not 
give beneficiary’s administrator any legal or equitable right to receive 
proceeds of insurance or to be reimbused for premiums out of such pro- 
ceeds. 


u 


(For other cases, see Insurance, Dec. Dig. § 785.) 

In Equity. Interpleader action by the Sovereign Camp of the Woodmen of 
f the World against B. H. McKinnon, as administrator of the estate of Katie 
McKinnon, deceased, and Artie Lee Hallman and others, to determine contest 
etween respondents as to a fund paid into court by plaintiff. 

Decree in accordance with opinion. 

J. R. Lunsford, of Reynolds, Ga., for respondent B. H. McKinnon. 
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H. O. Jones, of Americus, Ga., for respondents Artie Lee Hallman and others. 
Draver, District Judge. 
Findings of Fact. 

1. The Sovereign Camp of the Woodmen of the World issued to Benjamin 
F. Goss its certificate No. R. W.—849304—L for $1,000, in which his daughter, 
Mrs. Katie McKinnon, was designated beneficiary. 

2. The insured and the beneficiary were killed on or about November 29, 1929, 
when the automobile in which they were riding was struck by a railroad train, 

3. Surviving Mrs. Katie McKinnon, the beneficiary, were her husband, B. H. 
McKinnon, one child about 8 years old, who died the day after its mother died, 
and a child, Billy McKinnon, 4 years old in August, 1930, who is now living. 

4. B. H. McKinnon is the duly constituted administrator of the estate of Mrs. 
Katie McKinnon, deceased, the beneficiary in the policy, and the duly constituted 
guardian of the minor child, Billy McKinnon. 

5. Benjamin F. Goss, the insured, left no surviving wife. 

6. Artie Lee Hallman, Lillie Autrey, Bennie L. Goss, Fanny M. Christian, Al- 
ton W. Goss, and Elma P. Lowry are the surviving children of Benjamin F. Goss, 
the insured. 

7. Section 55 (b) of the constitution, laws, and by-laws of the association is 
as follows: 

“In the event of the death of all the beneficiaries designated in the certificate 
before the death of the member, if no new designation has been made, the bene- 
fits shall be paid to the surviving wife and surviving children and adopted children 
of the member, share and share alike; provided, that such surviving wife shall 
not be entitled to any benefits if she shall have been divorced; provided further, 
that if there be no surviving wife, the surviving children and adopted children, 
if any, shall be entitled to all of such benefits, and if there be no surviving child- 
ren or adopted children, then the surviving wife, if any shall be entitled to the 
benefit; but if there be no surviving wife, children or adopted children, such bene- 
fit shall be paid to the next living relation of the member, in the following order: 
Parents or surviving parent, grandchildren, brothers and sisters, other blood re- 
lations, father-in-law and mother-in-law, son-in-law and daughter-in-law, brother- 
in-law and sister-in-law, step-father and step-mother, step-children, step-brother 
and step-sister, and persons dependent upon the member; and blood relatives of 
the half blood shall share equally with those of the full blood.” 

Section 55 (d) is as follows: 

“If there be no person surviving the member who is a legal beneficiary as 
defined in section 3 hereof, or if proof of claim is not completed by a qualified 
beneficiary within two years from the death of a member, then the said benefits 
shall be held by the Association for the use and benefit of any home, hospital or 
sanitorium maintained and operated by the Association.” 

8. Benjamin F. Goss, the insured, and Mrs. Katie McKinnon, the beneficiary, 
perished in a common disaster and actual survivorship is unascertainable. 

(The question of fact whether Mrs. Katie McKinnon paid the premiums for 
any period after her designation as beneficiary is not determined; that fact being 
considered immaterial.) 

Conclusions of Law. 


1. The adminisrator has the burden of showing that the beneficiary survived 
the insured. There being no proof of actual survivorship and no presumption of 
survivorship, the administrator has failed to carry the burden. Therefore, under 
the facts, the proceeds of the policy go to the surviving children of the insured 
to the exclusion of the administrator and to the exclusion of the beneficiary’s 
minor child, who was the grandchild of the insured. 


2. Even if Mrs. McKinnon paid the premiums after she was designated bene- 
ficiary, her administrator would not be entitled to reimbursement out of the pro- 
ceeds of the policy. 

Opinion. 
[1] The constitution and by-laws became a part of the insurance contract. 


Section 55 (b) provides that, “in the event of the death of all the beneficiaries 
designated in the certificate before the death of the member,” the proceeds of the 


policy shall go to the surviving children of the member. The language quoted 
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is in effect the same as “if the member survives the beneficiary.” In other words, 
the contract provides that, if the beneficiary survives the member, she takes, and, 
if the member survives the beneficiary, the surviving children of the member 
take. There is no specific provision covering the contingency of inability to ascer- 
tain survivorship. It becomes necessary, therefore, to determine, if possible, from 
the contract, the intention of the parties in the event of such a contingency. 

It seems reasonable to say that the insured had in mind and so contracted 
to provide first for the beneficiary if, upon the accrual of the claim, she should 
be alive and able to take the benefit, and then to provide for his surviving 
children, if she should not be alive and able to take. If such was the intention, 
then it is immaterial that the contract contained in substance the words, “if the 
member should survive the beneficiary” instead of the words “if the beneficiary 
should not survive the member.” Young Women’s Christian Home vy. French, 
187 U. S. 401, 23 S. Ct. 184, 47 L. Ed. 233. 

[2] In the case of Cedergren v. Massachusetts Bonding & Ins. Co. (C. C. A.) 
292 F 5, the policy was on the life of Emma Peterson, payable to Mangus Peter- 
son, and provided that, “in case of the prior death” of Mangus Peterson, the 
company should not be liable. They both perished in a common disaster. The 
burden was held by the court to be on the administrator of Mangus Peterson to 
show that he survived Emma Peterson. See, also, Joyce on Insurance, vol. 2, 
p. 1824, § 832. 

[3] Moreover, section 55 (d) of the constitution and by-laws provides that, 
if no legal beneficiary survives the member, the proceeds shall be held by the as- 
sociation for the use of any home, hospital, or sanatarium operated by the associa- 
tion. That provision shows an intention that the beneficiary, to be able to take, 
must survive the insured. 

[4] Under section 55 (b), if the beneficiary does not take and there is no 
surviving wife, the benefits go to the surviving children of the member. The 
beneficiary in this case was a child, but not a surviving child. The minor child 
of the beneficiary does not take, because under that section grandchildren of the 
member take only if there be no surviving wife or surviving children or surviv- 
ing parent. 

[5] The administrator is not entitled to reimbursement for premiums even 
if the beneficiary paid them under an agreement that she should be named as bene- 
ficiary. The facts in this case are different from those in the case of Royal Ar- 
canum v. Riley, 143 Ga. 75, 84 S. E. 428, cited by counsel. and similar cases. In 
that case there was a contract between the member and the beneficiary under 
which the beneficiary was to be named in consideration of his paying the dues 
ind assessments. There was an attempt to change the beneficiary without his 
knowledge or consent. The contract was performed by the beneficiary, and the 
suit was not to recover money paid out, but to retain in equity his status as bene- 
ficiary and to receive benefits under the certificate. In this case, if the beneficiary 
paid premiums in consideration of being named beneficiary, then the contract was 
performed on both sides. She was named as beneficiary, and there was no attempt 
to change the beneficiary. She received what she contracted for. She bought 
ind paid for her status as beneficiary with all the rights which might accrue to 
such beneficiary under the certificate. She paid not for the right to take the bene- 

ts in all events, but only for the right to take such benefits as the certificate 
provided for the beneficiary. She contracted for the oppertunity to take the bene- 


fits if she survived the member. The incidental fact that she did not survive 
does not give her administrator any legal or equitable right to receive the pro- 
ceds of the insurance or to be reimbursed for premiums. 

A decree will be made accordingly. 


GAY v. NEW YORK LIFE INS. CO. No. 5811. 
Circuit Court of Appeals, Sixth Circuit. April 10, 1931. 
48 Federal Reporter (2d) 595. 


INSURANCE. 
Life policy was invalid for insured’s fraudulent concealment respecting belief 
is to cancer. 


This was so, since, if insured had good reason to believe he was suffer- 
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ing from cancer at time of application, even if he did not positively know 

this to be the fact, and his fears were confirmed and made certain between 

that date and the delivery of the policy, to uphold the validity of the policy 

would operate as a distinct fraud on the insurance company. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

Appeal from the District Court of the United States for the Eastern District 
of Kentucky; Andrew M. J. Cochran, Judge. 


Action by Nelson P. Gay, executor of David S. Gay, deceased, against the New 
York Life Insurance Company. Judgement for defendant, and plaintiff appeals. 
Affirmed. 


J. M. Benton and S. T. Davis, both of Winchester, Ky., for appellant. 

Wm. Marshall Bullitt, of Louisville, Ky. (Leo T, Wolford, John E. Tarrant, 
and Bruce & Bullitt, all of Louisville, Ky., on the brief), for appellee. 

Before Moorman, Hicks and Hickenlooper, Circuit Judges. 

Per CurIaM. 

Following. the former appeal to this court in the instant case, New York Life 
Ins. Co. vy. Gay, 36 F.(2d) 634, the plaintiff below, now appellant, amended his 
reply by denying that Gay, the insured, made any fraudulent misrepresentations 
or that he was guilty of fraudulent concealment, either at the time the applica- 
tion was made or at the time the policy was delivered. The evidence introduced 
at the second trial was substantially identical with that introduced at the first. 
The same argumens are now urged as were then made, to the effect that, by rea- 
son of advance payment of the first year’s premium, the policy was written as 
effective on the date of the application, that the court may not look to the applica- 
tion to see what disclosures were or were not made therein, the copy of such 
application attached to the policy being said to have been illegible under the statu- 
tory rule in Kentucky (sections 656 and 679, Kentucky Statutes), and, no other 
evidence being competent, it is claimed, to show false representations, that it was 
therefore impossible to establish the defense of either fraudulent concealment or 
fraudulent misrepresentation as of the time of making the application, and that, 
by making the policy effective as of the date of the application, the company as- 
sumed the risk of any changes in the condition of health of the insured between 
the date of the application and that of delivery of the policy. 

We see no good reason for departing from our decision upon the former ap- 

There we found it unnecessary to determine whether the copy of the appli- 
cation was or was not legible, or whether that was a question of fact or of 
general law upon which we must be guided by our own judgment, or one of 
construction of local statutes in which we would follow the court of last resort 
of the state. It seemed to us sufficient that Gay had good reason to believe that 
he was suffering from cancer at the time of his application, even if he did not 
positively know this to be the fact, and that his fears were confirmed and made 
certain between that date and the delivery of the policy. Under these circum- 
stances, to uphold the validity of the policy would operate as a distinct fraud 
upon the defendant company. We applied the doctrince of Stipcich v, Metro- 
politan Life Ins. Co., 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895. Our views in 
this respect are unchanged. 

On the authority of New York Life Ins. Co. v. Gay, supra, the judgment 
of the District Court is affirmed. 


peal. 


NEW YORK LIFE INS. CO. v. COHEN et al. No. 2851. 
District Court, N. D. Ohio, E. D. July 12, 1930. 
48 Federal Reporter (2d) 903. 
1. INSURANCE. 


Insured’s negative answers respecting disease of brain or nervous system 
should be disregarded as immaterial, under evidence showing them not will- 
fully false. 


The evidence, including the nature of insured’s trouble, its short 


duration, the medical treatment received, and the prompt and thorough 
recovery, would not indicate that the occurrence’ was in his mind at all 
when application was made for insurance. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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2. INSURANCE. 
Evidence /ield not to show fraud of insured in making negative answers 
respecting disease of brain or nervous system. 

The insurance agent had difficulty in persuading insured to take 
policy, and for more than five months preceding his applications insured 
worked at his store constantly and always appeared to be in good health. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 
Life policies feld to put insurance in effect on 
withstanding inconsistent provision of application. 

The application contained agreement that insurance should not take 
effect unless and until policy was delivered and received by applicant 
and first premium paid in full during his lifetime, and then only if the 
applicant had not consulted or been treated by any physician since his 
medical examination. The policy, however, contained the following pro- 
vision: “This policy takes effect as of the sixth day of July, Nineteen 
Hundred and Twenty-Eight.” 


date stated therein not- 


(For other cases, see Insurance, Dec. Dig. § 175.) 
4. INSURANCE. 

\Where insurance applications were attached to and made part of policies, 
together they constituted contract. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

5. INSURANCE. 

Rule that ambiguity in life policy will be construed most favorably to 
insured is applicable in case of conflict between policy and application respect- 
ing effective date. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

6. INSURANCE. 

When there is conflict between policy provisions and 

provisions control. 


OE a rina = 


application, policy 


: (For other cases, see Insurance, Dec. Dig. § 151[2].) 
; 8. INSURANCE. 

Life policies held effective on date stated therein that being intention of 
parties, as shown by applications and policies, delivery of policies, and payment 
of premiums. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

9. INSURANCE. 

Provision of applications respecting physician’s treatment after medical ex- 
amination and expressing condition precedent to effectiveness of insurance re- 
ferred to consuitation and treatment before effective date as fixed by policy. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

10. INSURANCE. 


It was not fraud by insured to accept policies after effective date of in- 
surance without disclosure as to gastric attack. 


(For other cases, see Insurance, Dec. Dig. § 127.) 

In Equity. Suit by New York Life Insurance Company against Louis 
hen and others, in which defendant Rose Cohen filed a cross-bill. 

Bill dismissed, and decree awarded Rose Cohen on her cross-bill. 
_ Garfield, Cross, McGregor, Daoust & Baldwin, of Cleveland, Ohio, for plain- 


ps eens hawienson 


Cc 


David Perris, of Cleveland, Ohio, for defendant. 

West, District Judge. 

This is a suit to cancel two policies insuring the defendant, Louis Cohen, 
gainst death and total disability. Application was made for the insurance on 
une 29, 1928, the policies were dated July 6, and were delivered on July 20. 
he next day Mr. Cohen became insane, and remains so. If the policies are 


valid, disability claims have matured for a considerable amount, for which 
lgment is prayed in the answer. 
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The written applications were attached to and became part of the policies. 
In them Mr. Cohen answered in the negative questions as to whether he had 
consulted a physician for or suffered from any ailment or disease of the brain 
or nervous system. These answers were untrue in fact, for the evidence dis- 
closes that on January 16, 17, and 18, 1928, he had a rather serious attack 
of some nervous disorder, and his physician, Dr. Rubin, was called in to see 
him. According to the doctor, Cohen appeared to be irritated, angry, and quite 
nervous; he freely told the doctor what the trouble was, saying that a week 
or so before he had met some man at a wedding; that he greatly disliked this 
person, and the incident had completely upset him, Dr. Rubin prescribed bromides, 
thinking this was all that was required. On the 18th, however, Dr. Drysdale, 
a_ skilled neurologist, was called in consultation. This physician found Mr. 
Cohen much depressed, restless, and sick, without physical reason to account 
for it—as the specialist said, it was a mental situation. However, he thought 
it sufficient to prescribe quieting medicines to induce sleep, and that, if that did 
not answer, the man should go to a sanitarium; but it does not appear cleariy 
that Cohen was so advised. Dr. Drysdale was not called again, and Mr. Cohen 
seemed to make a prompt and thorough recovery. According to the evidence, 
he returned to his work at once and continued at his store steadily without 
further symptoms of trouble until July 19. 

Considering his sudden seizure on July 21, since’ when he has unquestionably 
been insane, it is now easy to see that there was a probable connection between 
the carlier disturbance in January and that of July. But even Dr. Drysdale, 
who testified for complainant, with his large experience, was not able to say 
definitely that this connection existed or to what extent the earlier trouble fore- 
shadowed the later. 

Following the requirements of Gen. Code, § 9391, that such answers are not 
defensive in an action to recover on a policy unless it be clearly proved that 
they were not only material, but willfully false and fraudulently made, the 
amended bill alleges that such was their character, and that Mr. Cohen on June 
29, the date of the applications, was suffering from mental disturbance, and 
that he had been treated for brain and nervous trouble, as he well knew when 
he made his answers. 2 

[1, 2] I am unable to find, and in fact do not believe, that Mr. Cohen either 
in January or June, 1928, thought or understood that he was suffering from any 
disorder of the brain or nervous system, either when Dr. Drysdale called on 
him or later. Certainly the proof is wholly insufficient to satisfy a court that, 
when he gave the answers which now turn out to be incorrect, he knew them 
to be false and thereby intended to deceive the insurance company. Counsel for 
the complainant say that the applicant also omitted to disclose the consultations 
with the doctors in January. But again it is not shown that this omission was 
willfully false or fraudulent. The evidence including the nature of Mr. Cohen’s 
trouble, its duration, the medical treatment he received, and the character of his 
recovery, does not satisfy me that the occurrences of January were in his mind 
at all on June 29. On the whole evidence his answers should be disregarded 
as immaterial. See New York Life Ins. Co. v. Wertheimer (D. C.) 272 F. 
730, 734, and cases cited. The agent had difficulty in persuading Cohen to take 
the $5,000 policy. Defendants’ Exhibit A. For more than five months preceding 
his applications he worked at his store constantly, and always appeared to be 
in good health. On the issue of fraud I find in favor of the defendants. 

[3-6] The applications contained the following: “It is mutually agreed us 
follows: that the insurance hereby applied for shall not take effect unless and 
until the policy is delivered to and received by the applicant and the first 
premium thereon paid in full during his lifetime, and then only if the applicant 
has not consulted or been treated by any physician since his medical examina- 
tion.” 

The proof shows that on July 19, 1928, the day previous to the delivery 
of the policies, Mr. Cohen consulted and was treated by Dr. Rubin for a dis- 
turbance of the stomach. 

Much of the argument has been over complainant’s contention that this pre- 
vented the insurance taking effect. In the view which the court takes, it is not 
necessary to decide whether this was such a consultation and treatment as had 
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that result, for in my opinion the policies put the insurance in effect on July 
6, 1928, and the subsequent consultation and treatment did not avoid them. 

The amended bill avers that the applications were attached to and made part 
of the policies. Together they constitute the contracts. But as to the effective 
date of the insurance they contain inconsistent provisions. Each application con- 
tains a direction by the applicant to date the policy as of the date it is written, 
together with the provisions quoted above; and in each policy the following 
is found: “This contract is made in consideration of the application therefor 
and of the payment in advance of * * * the receipt of which is hereby ac- 
knowledged, constituting the first premium and maintaining this policy for the 
period terminating on the sixth day of July, Nineteen Hundred and Twenty- 
Nine, and of a like sum on said date and every twelve calendar months there- 
after during the life of the insured. * * * This policy takes effect as of the 
sixth day of July, Nineteen Hundred and Twenty-Eight, which day is the an- 
niversary of the policy. * * * In witness whereof the New York Life In- 
surance Company has caused this contract to be signed this sixth day of July, 
Nineteen Hundred and Twenty-Eight”’—followed by the signatures of the presi- 
dent and secretary. 

According to the applications the insurance could not take effect until de- 
livery of the policies and payment of the first premiums. According to the 
policies themselves they took effect July 6, 1928, and were to continue in force 
for one year at least. The provisions cannot be reconciled; one or the other 
controls. This would appear to be a case where the intention of the parties 
upon this feature of the contracts is in doubt, bringing into operation the rule 
that “in case of ambiguity in a life insurance policy, that construction is to be 
adopted which is most favorable to the insured,” as announced in Mutual Life 
Ins. Co. v. Hurni Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 
102, and many other cases. A further rule, which seems reasonable and which 
the Supreme Court of Iowa applied in Goodwin vy. Provident Savings Life 
\ssurance Soc., 97 Iowa, 226, 66 N. W. 157, 32 L. R. A. 473, 59 Am. St. Rep. 
411, is that, when there is a conflict between the provisions of the policy and the 
statements contained in the application, the former controls. In that case the 
application definitely excluded suicide from the risks covered, and the policy 
contained a two-year incontestable clause, except for fraud in obtaining the 
policy. It was held that suicide after two years did not prevent recovery. See, 
also, Anderson v. Mutual Life Ins. Co., 164 Cal. 712, 130 P. 726, Ann. Cas. 
1914B, 903. 

The condition of the applications thar the insurance shall not take effect 
less the policies be delivered, and the first premiums paid during Cohen’s 


lifetime, is not inconsistent with anything in the policies. It imports no time, 
one! 


Id, 


1 
11) 


so far as it was concerned, if delivery and payment were made, the in- 
surance would go into effect at any time agreed upon by the parties. 

The result above indicated would also be reached on the theory that, while 
the company had the right to insist upon Cohen’s stipulation in his applications 
respecting the earliest date the insurance would become effective, it could also 
waive this provision, and did so by causing policies executed by its executive 
officers and containing the provisions recited above to be delivered to him, and 
ollecting the first premiums to maintain the insurance for the period terminating 
luly 6, 1929. It is not a question of waiver by unauthorized delivery, or by an 
agent without authority; the waiver was by the president and secretary, through 
policies executed by them, upon delivery and collection of the premiums by a 

lly authorized agent. . 

The case of Jones v. New York Life Ins. Co. 69 Utah, 172, 253 P. 200, 

is that in such a case there is no waiver—that waiver of the terms of a con- 

t presupposes the existence of the contract. 


_Here it is true the company had no contract prior to delivery of these 
icies, but it had Cohen committed by his applications to a provision respect- 
the taking effect of the insurance, which was for its benefit. When it de- 
vered and collected for policies containing provisions directly in the teeth of 
is feature of the applications, I cannot see how it can avoid the waiver. It 
not merely that the policies were dated as they were; that signifies little, if any- 
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thing. The definite express statements over the signatures of the chief officers 
of the company, as to when they took effect and how long the first annual pre- 
mium kept them in force, are the important matters. A material feature of the 
applications concerned the earliest date when the insurance could become effective, 
and the company had full knowledge of this provision. If, as a necessary result 
of abandoning such features, the stipulation that consultation at any time after 
the medical examination and up to delivery of the policies was also abandoned 
in part, the company should not escape the direct consequences of such abandon- 
ment because it was not aware of the consultation. It is not a case of two in- 
dependent provisions, waiver of one of which did not waive the other without 
knowledge as to the second. But rather a case where waiver of the primary 
provision—that the insurance would not become effective until delivery, ete-— 
by execution and delivery of policies which by their terms took effect at an 
earlier date, necessarily implied waiver of the incidental provision or condition 
precluding effective insurance, if there had been consultation and treatment at 
any time prior to delivery. In the Jones Case the Utah court thought that 
waiver must have resulted, if at all, from “the fact that the agent who delivered 
the policy was authorized to waive the conditions or was authorized to enter 
into a new contract of insurance.” It did not consider the effect of the exe- 
cution by the company’s chief officers of a policy which by its terms could only 
take effect on a day prior to delivery; in fact, whether such a policy was before 
it does not appear—nothing being shown except the date of the policy, which 
did not necessarily make it inconsistent with the provisions of the application 
as to when it should become effective. And speaking of the application, the 
court said: “It is not however, as we understand appellant’s argument, seriously 
contended that these provisions are not binding upon the insured.” That the 
terms of the policy played very little, if atiy, part in the decision is plain from 
the court’s remark after saying that there was a conflict of authority, many 
cases supporting the waiver, that the order under review protected the com- 
pany “in the rights reserved to it in the application” and did “not deny to 
appellant any relief she can rightfully claim under the wording of the applica- 
tion and the proven facts.” 

In Whipple v. Ins. Co., 222 N. Y. 39, pages 42, 43, 118 N. E. 211, 212, 
involving waiver of a condition precedent requiring payment of the first pre- 
mium, the court says: “The application is a proposition or request for the 
contract of insurance between the applicant and the company, the statements of 
which upon its acceptance by the company bind the applicant and create cor- 
relative rights to the company. The company may relinquish or waive any of 
those rights. The obligations or rights of the applicant or of the company aris- 
ing through the application and its acceptance cannot be restricted or affected 
by any provision of the policy, as a contract, until the policy has taken effect 
and become a contract between the parties.” 

Cohen’s proposition for insurance was not accepted by the company; the 
policies it prepared and delivered purported to put the insurance in force at a 
time different from that fixed in the applications. Complainant cannot claim that 
its right under the applications was not relinquished by the policies on the 
doctrine of the above case, which requires them to have gone into effect in 
order to have that result. For when upon payment of the premiums they were 
finally delivered, the policies simultaneously became completed contracts effective 
as of their dates, and accomplished the waiver or relinquishment. 

[7] Waiver is not pleaded by defendants, but, as the suit is to cancel the 
policies, with the burden on complainant to show that the insurance did not 
take effect, and the waiver appears on the face of the bill and exhibits attached, 
that omission is not important. 

[8] I do not think it necessary, however, to resort to the doctrine of waiver 
or estoppel, as the case really depends upon the intention of the parties as shown 
by the applications and policies, in connection with the averment of the pill 
that the latter were delivered and paid for. 

Johnson y. Am. Cent. Life Ins. Co., 212 Mo. App. 290, 249 S. W. 115, was 
a case where the policy seems not to have provided when the insurance should 
commence or end, but fixed the date of premium payments. The application 
stated that each insurance year would end on November 16, and that there 
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would be no contract until delivery of the policy and payment of the premium. 
A binding receipt stated the insurance would be in force from date of approval 
of the application by the medical examiner. Holding that the provision of the 
application that insurance should end on November 16 did not control as to 
when it was to begin, to the exclusion of other provisions of the contract, the 
court regarded the time fixed for beginning as at least ambiguous, and con- 
strued the contract effective at the date of the delivery of the policy and pay- 
ment of the premium, on December 18, that being the construction most favor- 
able to the insured. 

I think that for like reasons this insurance must be construed as taking 
effect, in the language of the policies, “as of the sixth day of July, Nineteen 
Hundred and Twenty-Eight.” 

In New York Life Ins. Co. v. Horton, 9 F.(2d) 320 (5 C. C. A.) the agent 
had no authority to deliver the policy under the circumstances of the illness 
of the insured, and the case turned on this. No such issue is made here; no 
want of authority on the part of the agent is alleged. 

New York Life Ins. Co. v. Gay, 36 F.(2d) 634 (6 C. C. A.) did not involve 
the questions now presented. The application dated March 13, 1923, contained 
a condition similar to the one here as to when the insurance should become 
effective, but with an obscure provision added, relating to dating the insurance 
back to take effect as of the date of the application. Possibly because of that the 
insured and not the company seems to have relied upon the condition, hoping, I 
suppose, to establish that the policy was in effect on March 13 and six days 
before the consultation and treatment. The court held, however, that, aside from 
any stipulations in the condition, the applicant, who before March 20, the date 
of the policy, as well as before its delivery on April 29, had consulted physicians 
for cancer of the stomach requiring immediate treatment, was guilty of such 
fraud in failing to disclose this fact, as to invalidate the policy. 

[9] Coming now to the determinative question: How is the language, “and 
then only if the applicant has not consulted or been treated by any physician 
since his medical examination,” to be construed? That it must be construed is 
certain. Execution and delivery by complainant of policies, which, as the court 
now finds, put the insurance in effect on July 6, make it impossible to give 
the words the meaning intended when the applications were signed. They express 
a condition precedent. to the effectiveness of any insurance. Consequently they 
cannot be allowed to refer to something occurring after the insurance became 
effective. The company could have no legitimate concern with such subsequent 
event, unless it was fraudulent. The words cannot be construed as a condition 
subsequent, invalidating the contract of July 6, on July 19, the date of the 
consultation, for that too would violate their plain purpose. 


The parties agreed that, if consultation and treatment occurred within a cer- 
tain period after the medical examination, the insurance would not take effect. 
What is the period? To what date does the language, “has not consulted or been 
treated,” refer? I think that a reasonable construction which gives effect to ali 
the words used will refer this language to the effective date of the insurance 
as fixed by the policies. And that the conditions in Mr. Cohen’s applications 
must be held to mean that, if policies were delivered by the company and the 
first premiums paid by the applicant in his lifetime, the insurance would take 
effect according to the terms of the policies, and then, i. e., in that event, only 
upon the further condition that the applicant had not, before the time they 
were made effective and after his medical examination, consulted or been treated 
by any physician. 

Another construction suggests itself, that the condition should be held to 
mean that the contracts of insurance would not come into existence unless and 
until the policies were delivered, etc. As there is a distinction between an in- 
surance contract coming into existence, and the taking effect of the insurance 
provided for in the contract, there is no warrant to hold they mean the same 
thing; and such construction is not permissible. 


The consultation with Dr. Rubin occurred on July 19, thirteen days after 


the insurance took effect, and did not come within the condition as above con- 
strued, even though it took place before delivery and payment. 
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[10] Had Mr. Cohen’s illness of July 19 been of a character to indicate 
serious impairment of mental or physical health, it would be necessary to decide 
whether it was a fraud upon the company for him to accept the policies after 
the date upon which the insurance was made to take effect, without full dis- 
closure. That would be a different question than was present in the Gay Case, 
where consultation occurred before the date of the policy, and presumptively 
before the insurance became effective. But as Cohen’s disorder, according to 
the evidence, was nothing but a gastric attack, an upset stomach, with the usual 
accompaniments of nausea, belching, and vomiting, it was not a fraud to omit 
to disclose it, regardless of when it took place. 

The amended bill will be dismissed, and a decree awarded Rose Cohen on 
her cross-bill. 

BANKERS’ LIFE CO. v. EBBERT et al. No. 2200. 
District Court, W. D. Pennsylvania. Sept. 7, 1928. 
48 Federal Reporter (2d) 907. 
COURTS. 

Under statute, insurance company may file its bill of interpleader in judicial 
district of named beneficiary or of any bona fide claimant (28 USCA § 41 (26). 

(For other cases, see Courts, Dec. Dig. § 274[11].) 

In Equity. Bill of interpleader by the Bankers’ Life Company against Lilly 
B. Ebbert and Gertrude Ebbert. On motion of defendant last named to dismiss 
the bill. 

Motion denied. 

Smith, Buchanan, Scott & Gordon and Paul G. Rodewald, all of Pittsburgh, 
Pa., and R. B. Alberson and J. P. Lorentzen, both of Des Moines, Iowa, for 
plaintiff. 

Dalzell, Fisher & Dalzell, of Pittsburgh, Pa., for defendant Lilly B. Ebbert 

Weil, Christy & Weil, of Pittsburgh, Pa., for defendant r 

Gipson, District Judge. 

One of the defendants above named, Gertrude Ebbert, has moved to 
miss the bill of interpleader for want of jurisdiction. 

The facts disclosed by the bill are substantially as follows: 

In 1919, the plaintiff issued to one Raymond Ebbert, now deceased, a policy 
of life insurance wherein the right to change the beneficiary was reserved to the 
insured. In the policy it was provided that the right of revocation of beneficiary 
should be exercised “by filing written notice thereof at the Home Office of the 
Company accompanied by the policy for suitable indorsement thereon.” It was 
further provided that “such change shall take effect when indorsed on the Policy 
by the Company and not before.” The beneficiary named in the policy at its 
issuance was the defendant Gertrude Ebbert, the wife of the insured. 

On March 23, 1928, the insured, Raymond Ebbert, upon a form supplied by 
the company, changed the beneficiary in said policy to Lilly B. Ebbert, his 
mother. This change was not noted upon the policy by the plaintiff company, as 
the policy was not submitted to it with the order for the change. Subsequently 
Raymond Ebbert made an affidavit to the effect that the policy was in the pos- 
session of his wife, Gertrude Ebbert, who, he alleged, had theretofore deserted 
him. On May 17, 1928, Raymond Ebbert died within the Western district of 
Pennsylvania, and on June 13, 1928, the plaintiff: filed its bill of interpleader in 
this district, wherein the defendant Lilly B. Ebbert resides, under authority 
claimed by the Act of May 8, 1926, 44 Stat. 416 (28 USCA §41 (26), and note. 
Thereafter the defendant Gertrude Ebbert, who is a resident of Ohio, moved 


to dismiss said bill of interpleader on account of the alleged lack of jurisdiction 
of this court. 


Gertrude Ebbert. 


dis- 


Counsel for Gertrude Ebbert rely upon the following portion of the Act 
of May 8, 1926, to sustain their motion to dismiss: “In case the policy or cer- 
tificate is drawn payable to a beneficiary or beneficiaries and there has been no 
such assignment as aforesaid the jurisdiction shall be in the district court of 
the district in which the beneficiary or beneficiaries or their personal representa- 
tives reside. In case there are claimants of such money or property, or in case 
there are beneficiaries under any such bond or policy resident in more districts 
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than one, then jurisdiction shall be in the district court in any district in which 
a beneficiary or the personal representative of a claimant or a deceased claim- 
ant or beneficiary resides.” (28 USCA § 41 (26). 

They assert that Gertrude Ebbert is the beneficiary named in the policy, 
and that the quoted portion of the act definitely determines the place of her 
residence as the district within which the interpleader may be filed. On the other 
hand, the plaintiff contends, first, that Lilly B. Ebbert is the beneficiary con- 
templated by the quoted portion of the act; and, second, that the Act of May 
8, 1926, properly interpreted, confers jurisdiction of an interpleader filed in 
the District Court of the judicial district wherein resides any claimant under 
the policy. 

It is true, as claimed by counsel for Gertrude Ebbert, that jurisdiction of 
the interpleader contemplated by the statute exists only by virtue of the statute. 
Conceding this, we differ with counsel in their interpretation of the grant of 
jurisdiction, although admitting that the language used, considered by itself, 
furnishes foundation for their claim. The quoted sentence, it seems to us, when 
viewed in the light of the history of the legislation and the intentions of 
Congress, as shown by an examination of the entire act, does not confine the 
jurisdiction to the district of the named beneficiary in the policy as opposed to 
any bona fide claimant. The intention was, we think, to place all claimants of 
the insurance fund upon an equal footing. It was so held by Judge Atwell in 
Kansas City Life Ins. Co. v. Adamson et al. (D. C.) 24 F.(2d) 107. 

Being of the opinion that the second of the plaintiff’s contentions is correct, 
and that the act in question permits an insurance company to file its bill of 
interpleader in either the district of the named beneficiary or that of any bona 
fide claimant, we are not called upon, in this preliminary stage of the action, 
to pass upon plaintiff’s contention that Lilly B. Ebbert is the actual beneficiary 
under the policy. 

The motion to dismiss must be denied. 


MISSOURI STATE LIFE INS. CO. v. ROBERTSON BANKING CO. 
2 Div. 983. 
Supreme Court of Alabama. April 16, 1931. 
124 Southern Reporter 25. 
1. INSURANCE. 

Life insurance policy, being chose in action, may before loss be assigned, with- 
out insurer’s consent, unless policy stipulates otherwise, to one having insurable 
interest in insured’s life. 

(For other cases, see Insurance, Dec. Dig. § 207[1].) 

2. INSURANCE. 
_ Limitations on assignment of life insurance policy are ineffective, where as- 
signment follows loss. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

3. INSURANCE. 
_ Limitation on assignment of life insurance policy is solely for insurer’s bene- 
ft, and no one else may take advantage thereof. 

(For other cases, see Insurance, Dec. Dig. § 207[1].) 

4. INSURANCE. 

Change of beneficiary may be effectual without notation by insurer on policy, 
notwithstanding policy requires notation, if insurer waives requirement; inter- 
pleader by insurer being such waiver. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

8. INSURANCE. 

Provision invalidating assignment of life insurance policy, as against insurer 
unless made with certain formalities, not being pleaded was waived. 

(For other cases, see Insurance, Dec. Dig. § 207[1].) 

9. INSURANCE. 
Insurer’s allegation in general terms denying ownership by assignee of life 
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insurance policy held not proved by showing that assignee’s interest was merely 
that of pledgee of policy as collateral security for loan. 

(For other cases, see Insurance, Dec. Dig, § 222.) 

Appeal from Circuit Court, Marengo County; Benj. F. Elmore, Judge. 

Action on a policy of life insurance by the Robertson Banking Company against 
the Missouri State Life Insurance Company. From a judgment for plaintiff, de- 
fendant appeals. 

Affirmed. 

See, also, 134 So. —. 

The amended complaint reads as follows: 

“The plaintiff claims of the defendant two thousand dollars, due on a policy 
number 9007 whereby the Great Western Life Insurance Company on, to-wit, 
January 16, 1908, insured the life of Allen Martin Collins who died on, to-wit, 
April 22, 1930, of which the defendant has had notice; plaintiff avers that on, 
to-wit, December 7, 1912, the International Life Insurance Company of St. Louis, 
Missouri, for a valuable consideration assumed and agreed to carry out the pro- 
visions of said policy and perform the obligations therein contained, as defined 
and provided in said policy; thereafter, before the death of said Allen Martin 
Collins, defendant for a valuable consideration assumed said policy and agreed 
to carry out the provisions thereof and perform the obligations therein contained, 
as defined and provided in and by said policy; that Hattie Allen Collins was 
wriginally named as beneficiary in said policy so issued by said Great Western Life 
Insurance Company on, to-wit, January 16, 1908, but thereafter and on to-wit, 
November 18, 1919, the beneficiary under said policy was changed te ‘executors, 
administrators or assigns (estate)’ of the insured. 

“Plaintiff further avers that on to-wit, March 4, 1922, the said Allen Martin 
Collins did, in writing, and for value received, assign, transfer and set over upon 
plaintiff (the plaintiff being then his creditor) said policy of insurance No. 9007 
and all sum or sums of money, interest, benefit and advantage whatsoever, then 
due or thereafter to arise, or to be had or made by virtue thereof, to have and 
to hold the same unto said assignee, the plaintiff; that on the date of making of 
such said assignment and transfer of said policy, the said Allen Martin Collins 
was justly indebted to plaintiff in the sum of, to-wit, $13,160.33, and he continuosly 
was and remained indebted to the plaintiff at all times thereafter down to and 
including the filing of this suit and at the time of filing of this suit is due and 
owing the plaintiff, the assignee of said policy, the sum of, to-wit, $5,107.80 as 
a balance on said indebtedness; which last sum of money is past due and unpaid; 
and that said above described policy is the property of the plaintiff.” 

Demurrer to the complaint contained the following grounds: 

“Ist. Because no executor or administrator of Allen M. Collins, deceased, is 
made a party plaintiff in said suit. 

“2nd. Because the complaint shows on its face that defendant is not entitled 
to give a good and valid receipt for any money due on the policy. 

“3rd. Because the complaint fails to show that plaintiff had any insurable 
interest in the life of Collins. 

“4th. It plainly appears from the complaint that the executor or administra- 
tor of Collins is the proper party plaintiff. 

“Sth. It plainly appears from the complaint that plaintiff should have brought 
the suit in the name of the executor or administrator of Collins. for the use of 
The Robertson Banking Company. 

“6th. It plainly appears from the complaint that Robertson Banking Company, 
plaintiff, is not a beneficiary under said policy, or the assignee of the beneficiary 
thereunder. 

“7th. It plainly appears from the allegations of the amended complaint that 
plaintiff, Robertson Banking Company, is not the owner of said policy of insur- 
ance, but is only the pledgee thereof and as such is not authorized to sue on said 
policy in its own name but should have brought suit thereon in the name of the 
executor or administrator of Allen Martin Collins for the use of Robertson Bank- 
ing Company.” 

The substance of special plea 4 is as follows: 

“The defendant denies that the plaintiff is the owner of the policy sued on 
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and on information and belief avers and shows to the court that the plaintiff's 
interest in said policy is solely that of the pledgee of said policy prior to the death 
of Allen Martin Collins, the insured, and that at the time of the death of said 
Allen Martin Collins it only held said policy as collateral security for a debt 
owing to plaintiff and that since the death of said Allen Martin Collins the title 
to said policy has never by sale, transfer or otherwise passed to plaintiff. 

The following indorsement appeared upon the back of the policy in suit: 

“In accordance with the written request of the insured dated November 18, 
1919, now on file in this office, the beneficiary under this policy is changed to ‘ex- 
ecutors, administrators or assigns (estate)’ of the insured. (Signed) International 
Life Insurance Company, W. F. Grantges, Secretary.” 

Pertinent provisions of the policy are as follows: 

“Change of Beneficiary. Provided this contract is not assigned, the insured 
may at any time and from time to time during its continuance, change the bene- 
ficiary to take effect only when such change and the written consent of the com- 
pany thereto are endorsed upon the contract or attached thereto at the home 
office of the company, whereupon all rights of the former beneficiary shall cease. 
If there be no beneficiary living at the death of the insured, the proceeds of this 
contract shall be paid to the executors, administrators or assigns of the insured.” 

“(4) No assignment hereof shall be binding upon the company unless made 
by an instrument in writittg endorsed upon this contract or attached hereto nor 
unless a duplicate shall be furnished to the company forthwith upon its execution. 
The company shall not be held responsible for the validity of any such assign- 
ment. Any claim made under an assignment shall be subject to proof of inter- 
est and extent thereof. 

Plaintiff introduced a note executed by A. M. Collins (assured in the policy) 
nd payable to plaintiff. The note recites that: “There has been deposited and 
lged as collateral security for the payment of this note or any other liability or 

ilities of the undersigned to the owner thereof, whether the same be now 
existing, or hereafter to become due, the following property, to wit: Policy No. 
07 in the Great Western Life Insurance Co., for $2000.00 and full power and 








authority is hereby granted to sell, assign or deliver the whole or any part thereof 
or any substitute therefor or any addition thereto at public or private sale at the 
option of the owner or holder of this note, his, their or its assigns, on the non- 
performance of this promise or non-payment of any of the liabilities above named, 
at any time or times thereafter without advertisement or notice which is hereby 


expressly waived, and at such sale the owner or holder of this note may purchase 
the whole or any part of said securities discharged from any right of redemption 
or liabilities for conversion,” etc. 

Plaintiff also introduced the assignment to it of the policy in suit, such as- 
gnment being by separate document, reading: 

“Assignment of Policy 
“No. 9007 $2000 
“Tssued by 

“The Great Western Life Insurance Company of Kansas City, Mo. 

“Life of Allen Martin, Collins. 

“For value received, I do hereby assign, transfer and set over unto Robert- 
son Banking Company, whose post office address is Demopolis, Alabama, the above 
named policy of insurance and all sum or sums of money, interest, benefit and 
advantage whatsoever now due or hereafter to arise or to be had or made by 
virtue thereof; to have and to hold unto the said assignee. This assignment is 
made subject to the claim of the company for a loan made the undersigned on 
this policy, the said assignee hereby agreeing that in any settlement of said policy 
there shall first be deducted all then existing indebtedness to the company on 

uid policy. In witness whereof, I have hereto set my hand the 4th dav of March, 
One Thousand Nine Hundred and Twenty-Two, at Demopolis, Alabama, County 
of Marengo, State of Alabama. (Signed) Allen Martin Collins.” : 

Rushton, Crenshaw and Rushton, of Montgomery, for appellant. 


oe at & McDaniel, of Demopolis, for appellee. 
*OSTER, J. 


cy 


[1] Not being prohibited by law or public policy, a contract of life insurance, 
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being a chose in action, may before loss be assigned to one having an insurable 
interest in the life of the assured, without the consent of the insurer, unless it 
contains a stipulation to the contrary, or by which the right of assignment is 
limited. McDonald v. McDonald, 215 Ala. 179, 182, 110 So. 291; 37 C. J. 422 
et seq.; Colebrook on Collateral Sec., § 426; Helmetag’s Adm’r v. Miller, 76 Ala. 
183, 52 Am. Rep. 316; Ala. Gold Life Ins. Co. v. Mobile Mut. Ins. Co., 81 Ala. 
329, 1 So. 561; Haase v. First Nat. Bank, 203 Ala. 624, 625, 84 So. 761; 2 Cooley’s 
3riefs on Ins. (2d Ed.) p. 1804. 

2, 3] But limitations on the right of assignment before loss contained in 
the policy are usually effective. If the assignment is after loss, such limitations 
are not effective. Perry v. Merchants’ Ins. Co., 25 Ala. 355; Ober & Sons Co. v. 
Phillips-Burttoff Mfg. Co., 145 Ala. 625, 40 So. 278; Crawford v. Chattanooga 
Savings Bank, 203 Ala. 133, 82 So. 163. But, if there is such a limitation, it is 
solely for the benefit of the company, and, if it does not take advantage of it, 
no one else may do so. 2 Cooley’s Briefs on Ins., pp. 1827, 1828. 

[4] Upon like principles we have held that a change of beneficiary may be 
effectual without a notaticn by the insurer on the policy, though the policy re- 
quires that such change be so noted by it, if the insurer waives the requirement, 
and that an interpleader by it is such a waiver. McDonald v. McDonald, 212 
Ala. 137, 102 So. 38, 36 A. L. R. 761. 

The assignment of a chose in action merely as collateral security has been 
held to create the relation of pledgor and pledgee. Keeble vy. Jones; 187 Ala. 207, 
65 So. 384. 

[5] But a pledge of collateral securities in the nature of choses in action ycsts 
in the pledgee the right, sometimes the duty, to take such action as may be neces- 
sary to collect the amount due upon them at maturity without the necessity of a 
foreclosure by statute (section 6745) or in equity. Oden-Elliott Lumber Co. v. 
Butler County Bank, 213 Ala. 84, 104 So. 3; Colebrooke on Collateral Sec., § 426; 
Jones on Pledges, § 664 et seq.; 49 C. J. 1019, 1021; First Nat. Bank v. Morgan, 
213 Ala. 125 (9), 104 So. 403. 

[6] It may be shown by parol evidence that, though the assignment is not 
limited, it was in fact given as security for a debt. Oden-Elliott Lumber Co. v. 
Butler County Bank, supra: Brown y. Isbell, 11 Ala. 1009; Locket v. Child, 11 
Ala. 640; 22 C. J. 1256, 1260; 49 C. J. 908, § 32. 

[7] The pledgee may recover the amount due on the collateral, and the pledgor 
is not a necessary or proper party in such an action at law. Oden-Elliott Lumber 
Co. v. Butler County Bank, supra; section 5699, Code; Capital City Ins. Co. v. 
Jones, 128 Ala. 361, 30 So. 674, 86 Am. St. Rep. 152; Alabama T. & I. Co. v. 
Knox, 115 Ala. 567, 21 So. 495; Jones on Pledges, § 669. 

[8] Applying the above principles to the facts of this case, we observe that 
the complaint on its face shows an assignable chose in action, that plaintiff, as 
assignee, had the sole right of action in its own name. While the policy contains 
a clause that no assignment shall be binding upon the company unless made in 
a certain manner, and a duplicate furnished the company forthwith, defendant did 
not plead this provision and therefore waived it. Moreover, there was no proof 
that is was not complied with. 

[9] The verified plea No. 4 of defendant denied ‘the ownership by plaintiff 
of the cause of action. While it also set out what defendant was informed was 
the nature of plaintiff's interest, and the facts thus alleged showed that plaintiff 
did have the right to maintain the suit, and the plea was therefore inconsistent, 
it cannot be said that the allegation in general terms denying the ownership by 
plaintiff was proven; so that, though there was interposed -no demurrer to this 
plea, it was not proven in legal effect. 

The trial was without a jury, and we think that there was no error in over- 
ruling demurrer to the complaint and rendering judgment for plaintiff. 

Affirmed. 5 

Anderson. C. J.. and Gardner and Bouldin, JJ., concur. 
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PROTECTIVE LIFE INS. CO. v. THOMAS. 6 Div. 633. 
Supreme Court of Alabama. March 26, 1931. 
Rehearing Denied May 21, 1931. 
134 Southern Reporter 488. 
3. INSURANCE. 

Where insured procured loan from insurer and assigned paid-up policy as 
security, notice that “premium” would be due held not such “notice” of overdue 
interest as was contemplated by forfeiture provision of contract. 

Contract in question provided that, if loan with accrued interest should 
become equal at any time to cash surrender value of policy, then policy 
should be forfeited unless payments were made within one month after no- 
tice to that effect had been mailed by insurer. It appeared that notice ac- 
tually sent was on form usually used to warn policyholders that premiums 
were about to mature, and that no interest was then accrued or overdue. 
Taking contract as whole, it reasonably appeared that “notice” con- 
templated thereby was notice to be given after loan and interest already 
accrued had become equal to cash surrender value of policy. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

Appeal from Circuit Court, Tuscaloosa County; Henry B. Foster, Judge. 

Action on a policy of life insurance by Jessie D. Thomas against the Pro- 
‘ective Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Cabaniss, Johnston, Cocke, & Cabaniss, of Birmingham, and H. A. & D. K. 
Jones, of Tuscaloosa, for appellant. 

Livingston & Livingston, of Tuscaloosa, for appellee. 

Brown, J. 

This is an action on a policy of life insurance issued by the defendant to the 
plaintiff's husband, naming the plaintiff as the beneficiary. The policy in question 
is what is commonly known as a 20-payment participating policy, and it is shown 
without dispute that 20 full premiums had been paid, the last payment being 
made on the 27th of October, 1927, converting the policy into a “paid up” policy, 
by which the defendant engaged to pay to the named beneficiary $5000 on due 
proof of the death of the insured. 

The evidence is also without dispute that the insured died on the 11th day 
of January, 1929, and no point was made on the trial or here as to the sufficiency 
if the proof of loss. 

On December 27, 1927, the insured, in accordance with the provisions of the 
policy, obtained a loan of $2,770 from the defendant, and executed a “loan cer- 
tificaté with assignment of policy and agreement as to interest,” and paid the in- 
terest thereon in advance up to the next anniversary of the policy—October 27, 
1928. ° 

The loan certificate, which embodies an assignment of the policy to the de- 
fendant as collateral security for the loan, stipulates: 

“First—That the said loan shall bear interest at the rate of six per cent. per 
annum, payable in advance, and that the interest payable at the time the said loan 
is made shall be for the period up to the next anniversary of the said policy, 
beginning with which anniversary the interest shall be payable annually, in ad- 
vance, and that the said interest, unless duly paid, shall be added to the above 
loan and bear interest at the same rate and on the same conditions. 

“Second—That any dividend declared on said policy may be applied by the 
Company toward the payment of said loan and any unpaid interest, anything to 
the contrary in the policy notwithstanding. 

“Third—That if said policy shall lapse or become forfeited in any manner, the 
‘mount of said loan, with interest accumulated and accrued thereon, shall be 
deducted from any cash surrender value of the said policy, or the said loan 
with interest accumulated and accrued thereon shall operate to reduce the amount 
of any paid-up life or endowment policy, or to reduce the term of extended in- 
surance guaranteed by the terms of said policy, in accordance with the rules of 
the Company. 

“Fourth—That if said policy shall mature before said loan (with interest 
accumulated and accrued thereon) shall have been fully paid, the total amount 
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thus due the Company shall be deducted from the amount otherwise payable by 
the Company. 

“Fifth—That if the said loan with interest accumulated and accrued thereon 
at any time shall become equal to the cash surrender value on the said policy, 
the policy shall be forfeited or void, provided such loan, with the interest ac- 
cumulated and accrued thereon, be not reduced to less than the said cash sur- 
render value within one month after notice to that effect shall have been mailed 
by the Company to the last known address of the insured, of the person to whom 
the loan was made, and of the assignee of record at the home office of the Com- 
pany, if any.” (Italics supplied.) 

Some thirty or more days before the 27th day of October, 1928, the defendant 
mailed to the insured a notice on a form usually issued to policyholders previous 
io the date premiums would mature, with the following written on the face thereof : 





interest on policy loan........ $166.20 Due date of premium, 27th day of Oct. 1928. 
Deduct Dividend........ eaieacle, OOO 
$118.20 


On the reverse side of the notice was the following: “To the policyholder: 
According to the terms of your policy the premium referred to on the reverse 
side of this notice will be due on the date mentioned. If it is not paid by that 
time, or before, or within the extra time (grace period) which the policy allows 
you, you forfeit your rights and we cease to be liable except as the policy provides.” 
(Italics supplied.) 

The evidence is without dispute that the interest on the loan, payable in ad- 
vance on October 27, 1928, was not paid in full on said date or any time before 
the insured’s death. 

Appellant’s major contention is that the failure of the insured to pay the 
interest ipso facto forfeited the policy, under the provisions of the fifth para- 
graph of the loan certificate, and that it was due the affirmative charge. 

The appellee’s contention, on the other hand, is that, under the provisions 
of the loan contract, notice in accordance therewith, after the loan, with the in- 
terest accumulated and accrued thereon, equaled the surrender value of the policy, 
and that the policy would be forfeited unless the loan was reduced within such value, 
was necessary to put in operation said provision of the contract, and, as no such 
notice was given, the policy continued in full force and was matured and payable, 
less the loan with interest, by the insured’s death. 

To sustain either of these contentions will cast the result of the litigation, 
and render immaterial all other questions presented on the record. 


° 

[1, 2] Forfeitures are looked upon by the courts with disfavor, and it is a 
rule of general application that stipulations in contracts intended to work a for- 
feiture of a conceded right will not only be strictly construed, but strict compli- 
ance therewith by the party claiming the forfeiture will be exacted. Mutual Re- 
serve Fund Life Ass'n v. Hamlin, 139 U. S. 297, 11 S. Ct. 614, 35 L. Ed. 167; 6 R. C. 
L. 906, § 291; 13 C. J. 541, § 512; 3 Sup. R. C. L. 1885, § 291: Butler v. Cortner, 
42 Idaho, 302, 246 P. 314; 32 C. J. 1304; Elberton Cotton Mills vy. Indemnity Ins. 
Co. of N. A., 108 Conn. 707, 145 A. 33, 62 A. L. R. 926. 

[3] The judgment here is that the notice given in September, 1928, was not 
the notice required by the contract as an essential predicate to a forfeiture of the 
paid-up policy of insurance. At the time the notice was given no interest had 
accumulated or accrued on the loan, and there was no ground for stating that 
the interest accumulated and accrued equaled or exceeded the cash surrender value 
of the policy, and, if not paid within thirty days, the rights of the insured in his 
policy would be forfeited. The language of the notice dealt with premiums, and 
it is conceded that all of the premiums had been previously paid. 


Taking the contract as a whole, the reasonable interpretation is that the 
notice contemplated was notice given after the loan, with interest accumulated 
and accrued, equaled the cash surrender value of the policy; that this was the 
condition of the loan, and, if it was not reduced within thirty days, the policy 
would be forfeited. 

The clear purpose of the stipulation was to safeguard the insured against the 
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pitfalls of forgetfulness and inattention, and to afford him an opportunity to 
prevent a forfeiture of his life insurance. 

It is immaterial that the insured knew that the interest would become due on 
the next anniversary of the policy, and at that time (if this were in fact the 
case) the “loan with the interest accumulated and accrued thereon” would exceed 
the cash surrender value of the policy. The point is that the notice prescribed by 
the contract was an essential predicate to put in operation the forfeiture clause, 
and without said notice the insured’s rights in the paid-up policy could not be 
destroyed without his consent based upon a valuable consideration. Great Ameri- 
can Insurance Co. v. Dover, 219 Ala. 530, 122 So. 658. 

If the defendant had accepted the insured’s offer to cancel the policy at the 
due date of the interest, and paid to him the accrued dividend, this of course 
would have relieved it from liability. But this it did not do. 

The plaintiff was entitled to the affirmative charge, and, if error intervened in 
the rulings complained of, it was without injury to defendant. Pritchett v. 
Pollock & Co., 82 Ala. 169, 2 So. 735; Brent v. Whittington, 214 Ala. 613, 108 
So. 567; Sovereign Camp, W. O. W., v. Alford, 210 Ala. 378, 98 So. 130. 

Affirmed. 

Anderson, C. J., and Sayre and Thomas, JJ., concur. 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. KINCHIN. No. 262. 
Supreme Court of Arkansas. April 20, 1931. 
37 Southwestern Reporter (2d) 871. 
4. INSURANCE. 

Evidence held insufficient to take to jury questions whether life insurance 
policy was issued in lieu of accident policy, and whether premiums thereon were 
paid. 

Evidence showed at most that insurer’s agent delivered some kind 

of policy in lieu of accident policy originally issued, but it was not 

shown that any application was made to insurer for a life insurance 
policy, or that insurer issued such policy. 

(For other cases, see Insurance, Dec. Dig. § 688[3, 8].) 

Appeal from Circuit Court, Lee County; W. D. Davenport, Judge. 

Action by Hester Kinchin against the Life & Casualty Insurance Company 
of Tennessee. Judgment for plaintiff, and defendant appeals. 

Reversed, and cause dismissed. 

Daggett & Daggett, of Marianna, for appellant. 

Smith & Fitzsimmons, of Marianna, for appellee. 

Butter, J. 

This appeal is prosecuted to reverse a judgment in favor of the appellee 
on the ground that the evidence adduced at the trial was insufficient to support 
the verdict of the jury. 

[1-3] In approaching this question we view the evidence and all reasonable 
inferences deducible therefrom in the light most favorable to the appellee, and, 
in testing its sufficiency, we give to it the greatest probative value of which it 
is susceptible, indulging the presumption that the witnesses testifying to the facts 
most favorable to the appellee have sworn truthfully, since the jury, the sole 
judge of their credibility, has so found. Security Life Ins. Co. v. Frizzell, 161 
Ark. 666, 255 S. W. 316: A®tna Casualty & Surety Co. v. Henslee, 163 Ark. 
492, 260 S. W. 414; Washa v. Harris, 167 Ark. 186, 266 S. W. 944; State v. 
Red Oak Trust & Sav. Co., 167 Ark. 234, 267 S. W. 566; Jewel Coal & Mining 
Co. v. Whitner, 170 Ark. 393, 279 S. W. 1031; Gaster v. Hicks, 181 Ark. 306, 
25 S. W. (2d) 760. 

[4] Maria McKinney, a daughter of Alexander Kinchin, the insured, was 
the principal witness for the appellee, and it is in her testimony that the evi- 
dence must be found, if at all, upon which the verdict of the jury may be sus- 
tained. Her testimony was in effect that she procured for her father, Alexander 
Kinchin, two insurance policies which were delivered to her on October 6, 1924. 
The appellant company was the insurer in these policies and Alexander Kinchin, 
the assured. Policy No. A-4518880 provided for the payment to the insured for 
sickness with a death benefit of $35. Policy G-4518863 provided for benefit of 


306 The Insurance Law Journal, Vol. 77 [Aug., 1931 


$1,000 if the insured was accidentally killed under certain specified circum- 
stances, the said Hester Kinchin being named as beneficiary. On the delivery of 
the policies by one Pipkin, the agent of the appellant, Maria objected to the 
latter policy and desired a straight life insurance. policy. On the two policies 
delivered there was a weekly premium to be paid of 25 cents on the sick benefit 
policy and 5 cents on the accident policy. Pipkin informed Maria that he could 
furnish her with a policy such as she desired, but that it would cost more 
money, and in about a week he returned and delivered to her a policy in which 
Hester Kinchin was named as the beneficiary and which provided for the pay- 
ment of $1,000 for the natural death of the insured and $2,000 for accidental 
death. The weekly premium for this policy was $1.25, which, together with the 
premium on the sick benefit policy, made the sum of $1.50 due per week. Maria 
further stated that she paid the premiums each week, the receipts for which 
were generally indorsed upon a receipt card given her by the agent, but, on 
occasions when the card was not convenient, receipts were issued on blank 
forms and delivered to her. She paid the premiums until May 2, 1925, when she 
removed from Lee county, Ark., to the city of Chicago where she resided until 
January, 1929, at which time she returned to her former home in Lee county. 
During the time she was in Chicago she sent the sum of $10 to her father 
every two weeks. Just previous to her departure in May, 1925, she gave the 
receipt card and such separate receipts as she had received to her mother, 
Hester Kinchin. For a part of the time, other testimony introduced by appellee 
tended to prove, while Maria was living in Chicago, Mr. Hill, at the request 
of Alexander Kinchin, made weekly payments as he remembered, of $1.50 at a 
furniture store, which payments he understood were to be applied to the pay- 
ment of Alexander’s insurance premium. Alexander himself, in the presence of 
Hester Kinchin, made some payments by the direction of the collecting agent 
to a Mr. Gilbert who operated the Gilbert Furniture Store. To evidence the 
payments of the premiums the appellee introduced a letter written on the ap- 
pellant’s blank form dated “2—10—27” at Marianna, Ark., and addressed to the 
insured, signed by W. W. Stevens, agent, “for $1.50 you left at Gilbert's Furni- 
ture Store for me,” and attached to this letter was the following receipt: 
“District —— 

“Received of Alexander Kinchins One and 50/100 Cents, on account of Policy 
to be issued by Life & Casualty Insurance Company of Tennessee, Life & Cas- 
ualty Building, Nashville, Tenn. No liability assumed by the Company unless 
said applicant is accepted and the policy delivered. 

“Dated 2—5—27 Agent W. W. Stephens.” 

\nother receipt was introduced written on the blank form of the Home In- 
surance Company of New York, signed by A. B. Gilbert, dated ‘“2—14—27,” fo1 
“Alexander Kinchin, $1.50 insurance.” Another receipt without date signed by 
W. W. Stephens, agent, with notation “paid to September 1, 1927,” is as follows: 

“Received from Alexander Kinchin $3.50 being the arrears on Policy No. 

which the applicant desires the Company to revive.” 

“Under no circumstances will the Company be liable under said policy in 
case of sickness, accident, or death, until the policy has been revived on the 
books of the Company and the money credited in the premium receipt book be- 
longing to said policy.” 

\ premium receipt card was introduced in evidence on which the numbers 
of the policies were given corresponding to those of the policies issued October 
6, 1924, with the weekly premiums totaling 30 cents, showing five payments of 
30 cents each, with the indorsement “Old book lost—D. L. P. 4—15—29." These 
are all the receipts that were introduced tending in any way to show payment 
of premiums, and all other receipts, and the failure to introduce same, were 
not accounted for except by the hearsay statement of Maria who testified that 
the receipts were lost in the flood of 1927. 

\lexander Kinchin was taken sick in January, 1929, and received two pay- 
ments for sick benefit at different dates between January and April following. 
In the early part of April the agent of the appellamt visited Alexander and 
found him sick, and in collecting the premium due ascertained that the receipt 
book or premium card had been lost, and he, thereupon, issued him the one re- 














ife| Gray v. Western States Life Ins. Co. 307 


ferred to above with the notation “Old book lost, etc.” On April 14th Alexander 
died, and on the 16th of April, Hester Kinchin, in the presence of appellant's 
igent, made proof of death and claim for $35, death benefit, under policy 
No. A-4518880, in which claim she stated that the insured had $350 insurance 
with “The Royal Circle.” The policy on which claim was made and the other 
policy were given to the agent. The death benefit of $35 was paid to Hester 
Kinchin on the 23d of April, following. 

On February 28, 1930, the appellee filed this suit alleging in effect that a 
policy had been issued by the appellant company by which policy it agreed to 
pay to Hester Kinchin $1,000 upon the death of Alexander Kinchin from natural 
causes; that the premiums had been paid upon the policy, and that it was in full 
force and effect at the time of the death of Alexander Kinchin. The books 
of the appellant company showed that only two policies had been issued insur- 
ing Alexander Kinchin, being the two policies issued on October 6, 1924; that 
there had been no other policy issued by that company; and that the aggregate 
weekly receipt or premium was 30 cents. 

On the part of appellant there was testimony that Pipkin the agent who 
made delivery of the policies in 1924, at the time of the trial was no longer in 
the employ of the appellant company and his whereabouts were unknown. That 
when the policies were given the agent afier the death of the insured, the sick 
benefit policy was returned to appellant for payment of the death benefit, and that 
no attention was paid to the accident policy or its disposition remembered, as it 
had no value for any purpose after the death of insured from natural causes. 

These appear to be all the material facts bearing on the question in issue. 
The question raised by appellant's request for a directed verdict is, Does this 
evidence, under the rule first stated, prove that the appellant in 1924 issued its 
policy on the life of Alexander Kinchin by which, in consideration of a weekly 
payment of a premium of $1.25, it agreed to pay to Hester Kinchin the sum of 
$1,000 upon the death of Alexander Kinchin from natural causes; and, does 
it prove that the premiums on that policy had been paid and that it was in full 
force and effect on April 14, 1929? We are of the opinion that it proves neither. 
The most that can be said is that Pipkin, the agent of the appellant, delivered 
some kind of policy in lieu of the accident policy by the terms of which $1,000 
was to be paid on the death of Alexander Kinchin. Nowhere in the evidence 
has it been shown that any application was made to or that the appellant issued 
that policy. Maria did not so testify, nor do any of the receipts offered in evi- 
lence reasonably raise that inference. No receipt introduced in evidence, except 
he receipt card, bears the numbers of the policies, and the mere fact that they 
are_ for the sum of $1.50 each proves nothing. One receipt given February 5, 
27, for $1.50 appears to have been given with an application for a policy to be 
issued. There is no proof that this policy was ever issued, and it certainly 
could not be the one about which Maria testified as having been issued i 1924. 
The only other receipt for $1.50 is the one given by Gilbert, and wlithas “this is 
for a weekly premium or for several premiums due, or to become due, is not 
shown. The receipt given for $3.50 appears to be for premiums in arrears. To 
say that the appellant executed the policy as alleged by the appellee, and that the 
premiums were paid thereon, is to indulge in mere conjecture. Indeed, the general 
and vague nature of the testimony of the witnesses, the failure to make proof 
under this policy on the 16th of April, 1929, when proof on the sick benefit 
policy was made, and the failure to show any weekly receipt for the payment of 
the premium on a life insurance policy, leads to the reasonable conclusion that 
no such policy was ever in existence. This being our view of the sufficiency of 
the testimony, it follows that the trial court erred in its refusal to direct a 
verdict as requested by the appellant. 

The judgment is therefore reversed, and the cause dismissed. 











308 The Insurance Law Jgurnal, Vol. 77 [Aug., 1931 


GRAY v. WESTERN STATES LIFE INS. CO. Civ. 7555. 
District Court of Appeal, First District, Division 2, California. April 15, 1931. 
Rehearing Denied May 15, 1931. 
298 Pacific Reporter 512. 
INSURANCE. 

In action on double insurance clause of life policy, evidence supported find- 
ings in substance that insured assaulted another without provocation, and that 
latter, in protecting himself, struck insured, causing him to fall and sustain frac- 
tured skull. 

The double insurance clause provided in part for payment of double 
face amount of policy on receipt of proof that insured’s death occurred as 
result, directly and independently of all other causes, of bodily injury ef- 
fected solely through external violence and accidental means, and also 
provided that such clause should not apply if insured’s death resulted 
from any violation of law by insured. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Superior Court, City and County of San Francisco; J. J. Van 
Nostrand, Judge. 

\ction by Edwina Watson Gray against the Western States Life Insurance 
Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Leicester & Leicester, of San Francisco, for appellant. 

Hartley F. Peart, Sylvester J. McAtee, T. G. Crothers, and Charles M. Frey, 
all of San Francisco, for respondent. . 

STURTEVANT, J. 

As the surviving widow of John R. Gray, deceased, the plaintiff commenced 
an action against the defendant to recover on the double insurance clause in a 
policy written by the defendant. The action was tried in the trial court before 
the court sitting without a jury. The court made findings in favor of the de- 
fendant, and from a judgment entered thereon the plaintiff has appealed, and 
has brought up a bill of exceptions. 

Among the findings appear the following: “I. That plaintiff is the widow and 
surviving wife of John R. Gray, deceased. II. That the defendant, Western 
States Life Insurance Company, is and at each and all of the dates and times 
mentioned in the complaint as amended, was a corporation formed and existing 
under the laws of the State of California and engaged in and doing the business 
of life and accident insurance. III. That all of the allegations of Pai:agraph III 
(the execution and delivery of the policy) of plaintiff's complaint as amended 
are true with the exception that said policy or contract of insurance also pro- 
vided that said double indemnity should not apply if the death of the insured 
resulted from illness of any kind. The court finds the following special benefit 
provisions and conditions were attached to and contained in and made a part 
of the said contract or policy of insurance: ‘Upon receipt of due proof, * * * 
that the death of the insured occurred * * * as the result, directly and independ- 
ently of all other causes, or bodily injury effected solely through external, violent 
and accidental means, * * * the company will pay double the face amount of the 
policy making $20,000.00 instead of the face amount of the policy. Neither the 
Double Insurance Benefit nor the Triple Insurance Benefit nor the Insurance 
of the Beneficiary shall apply if the death of the Insured * * * resulted from self- 
destruction, whether sane or insane; from any violation of law by the deceased; 
* * ** and with the further exception, and it is not true that in consideration of 
a further and additional annual premium paid by the said John R. Gray the de- 
fendant included and/or inserted in its said policy any provision including double 
or any insurance in case of death from any accident. IV. That said John R. Gray 
paid all premiums due or payable upon or under said policy prior to and up to 
the time of the death of the said John R. Gray. That said policy at the time of 
the death of said John R. Gray continued to be and was in full force and effect. 
V. That all of the allegations of Paragraph V of said complaint are true except 
that it is not true that the death of said John R. Gray occurred as the or any 
result, directly and/or independently of all other causes of bodily injuries effect- 
ed solely or at all through external, violent and accidental means; and except 
further that it is not true that the plaintiff furnished to the defendant due or 
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any proof that the death of the assured occurred as the result directly and in- 
dependently of all other causes of bodily injuries effected solely through external, 
violent and accidental means. VI. That said John R. Gray was born on the 27th 
day of August, 1883. That on the 2lst day of September, 1927, the said John R. 
Gray died at the said City and County of San Francisco. That at the City and 
County of San Francisco and on the said 21st day of September, 1927, the said 
John R. Gray voluntarily, wilfully and without provocation assaulted one Edwin 
\. Hough by blows with his fist and that said Edwin A. Hough in endeavoring 
to protect himself and in resisting such dssault by the said Gray and in self- 
fense, struck the said Gray, causing him to fall to the ground whereby the 
skull of the said Gray was fractured causing his death on said day. That the 
said death of the said John R. Gray was not accidental within the meaning nor 
inder the provisions of said policy and was not the result directly and inde- 
pendently of all other causes of bodily injury effected solely through external, 
violent and accidental means, but on the contrary the said Gray as aforesaid then 
ind there did make an unprovoked and unwarranted assault upon the said Hough 
striking the said Hough in the neck with his fist and did use profane 
nd threatening language towards said Hough and the said Hough in self- 
lefense and to protect himself from said assault did strike the said Gray causing 
he said fall and death of the said Gray. That the death of said Gray did not re- 
sult from accidental means but on the contrary did result from means voluntarily 
voked by the said Gray. VII. The court finds that it is true that the death of 
aid John R. Gray directly resulted from a violation of law by the said Gray, 
wit; from and as a result of an assault and battery committed without provo- 
cation by said Gray upon the person of one Edwin A. Hough. VIII. That the 
leath of said Gray did not result from self destruction or from a state of war or 
nsurrection or from riding or being in or upon any submarine or aerial device 
- conveyance or from police duty in any military, naval or police organization, 
from physical or mental infirmity or directly or indirectly from illness or dis- 

of any kind. XI. * * * and the court finds as a fact that the death of said 

hn R. Gray did not occur as the result directly and independently of all other 
uses of bodily injuries effected solely through external, violent and accidental 
ins. XII. * * * The court finds as a fact that said Gray made an assault upon 
Hough, by reason of a grievance which he held and cherished against the 

said Hough and because of his belief that said Hough had assisted the members 
the police department of the City and County of San Francisco, State of Cali- 
ia, in finding the assured on or about the 8th day of September, 1927, and 
using him to return to his home from which he had been absent without the 
wledge of his wife as to his whereabouts for a period of about three or four 


davs 


The plaintiff, for the purpose of clearly presenting her points, divides the 
dents immediately preceding the death of her husband into “episodes.” We 
attempt the same. On or about the 5th day of September, 1927, Gray ab- 
sented himself from his home, and for three or four days following that date 
his whereabouts were unknown to his family. On the 8th of September, 1927, 
was located at Canary Cottage on the beach of San Francisco by Thomas 
Inerney, a police officer. The officer induced Gray to return to his home. As 
we proceed, it will be noted that Gray was of the opinion that Edwin A. Hough 
d given the police informattion as to his whereabouts, and that such informa- 
led to the interview between Officer McInerney and Gray. On the evening 
the 2lst of September, 1927, Gray and his family took a guest to the Southern 
ic Depot, and, after the train left, the Grays returned in their automobile. 
\When the automobile was near Union Square, Gray stepped out of the automo- 
. giving directions to his son to call for him at 11 p. m. A short time there- 
ter Gray crossed from the northerly side of Geary street to the sidewalk in 
nt of Marquard’s restaurant and commenced a conversation with Hough. He 
ted Hough to take a walk. (Episode 1,) Thereupon the two walked west along 
southerly sidewalk of Geary street to the intersection of Shannon street. 
re they turned down Shannon street toward O'Farrell street. The witness 
ugh testified that, when they had gone about a fourth of a block between 
iry and O'Farrell, Gray struck him with his fist and knocked him down. At 
out the same time Gray complained to Hough because Hough had disclosed to 


\f 








310 The Insurance Law Journal, Vol. 77 [Aug., 1931 


the police Gray’s whereabouts, as we have mentioned above. After being knocked 
down, Hough arose to his feet, and the two men had some conversation, which 
resulted in their proceeding down Shannon street. (Episode 2.) They had not 
as yet entered O'Farrell street when, as Hough testified, Gray knocked him down 
again. For the second time Hough arose, and, after some further talk, the two 
men continued on their way down to O'Farrell street and thence easterly to the 
northwest corner of Taylor and O'Farrell streets. (Episode 3.) At the corner 
just mentioned there is a hydrant. All of the witnesses agree that the two men 
stood near that hydrant and indulged in some loud talk. Some of the witnesses 
testified that there was a scuffle in the nature of a wrestle. Several of the wit- 
nesses testified that blows were struck. Some of the witnesses testified that 
Hough struck Gray and knocked him down. Others testified that Gray struck 
Hough and knocked him down. Those who testified that a man was knocked 
down further testified that the man got up, and, leaving the hydrant, started 
directly across Taylor street toward a filling station located on the opposite side 
of the street. In this connection they stated that the individual testified that 
the other man started up Taylor street toward Geary street; that he did not go 
but sbout ten feet when he turned (episode 4) and followed Gray out in to the 
strce’; that that man was Hough; that Hough continued on his course until he 
came up to Gray (episode 5), and, as soon as he reached him, struck Gray one 
blow. knocking him backwards down hill, and that the back of Gray’s head hit 
on street car track, causing a fracture from which Gray died. 

Commencing the story again at the hydrant, the witness Hough testified 
that, while he and Gray stood there, quarreling ensued and that Gray struck him 
twice, but that he did not fall down. However, to avoid trouble, he stepped out 
into the street toward the gas station, and had reached the median line of the 
street when Gray followed him up, and as Gray approached him, Hough put up 
his fist to protect himself, and the fist came in contact with Gray's cheek. 
Whereupon Gray receded, fell back, and, as he was falling, Hough tried to 
catch him, but he nevertheless fell back on the track and received the injury 
from which he died Hough estimated the time elasping between the meeting at 
Marquard’s and the fall in Taylor street, as between fifteen and twenty minutes. 
After leaving the hydrant, the acts of the parties are not very clear. Sanford and 
Butler each speak of Gray having a hand up. Each stated his conclusion that 
Gray had a hand up in defense. Hough did not testify that Gray had a hand up, 
but contented himself by saying that Gray was again approaching him, and that 
he (Hough) put up his fist. Commencing with the meeting in front of Mar- 
quard’s and thence to the transactions had at the hydrant, no witness gave any 
testimony except the witness Hough. The witness Williams testified as to what 
occurred at the hydrant and what took place out in the middle of Taylor street. 
The witness Spiliotis did the same. The witness Butler did the same. The wit- 
ness Sanford heard the quarreling, but did not see Hough and Gray until they 
were out in the middle of Taylor street. These witnesses were all called by the 
plaintiff. The witness Hough was examined and cross-examined as to all the 
facts. The defense also called Leo Ferriter, who testified that he saw the men 
quarreling at the hydrant. At that place Gray had one hand on the hydrant, and 
with his other hand he was swinging on Hough. Later he saw the two men 
advance into Taylor street. At that time the witness was entering the candy 
store. Later, when he looked around, Gray was down on his back in Taylor 
street. He testified that, when they were standing at the hydrant, neither one 
was knocked down. In another place in his testimony he stated that, when 
the men left the hydrant, Hough started up Taylor street toward Geary. The 
testimony of this witness is strong proof that episode 5 followed almost in- 
stantly after the episode at the hydrant.. 


In her first point, the plaintiff contends that the findings are not supported 
by the evidence. In presenting that point. she is at great pains to set forth the 
testimony given by the witnesses Williams, Spiliotis, Sanford, and Butler. She 
urges most earnestly that each of those witnesses told the truth, and that each 
of those witnesses was fully informed on each and every fact to which he 
testified. This position is not sustained by other portions of the record. As 
recited above the witness Sanford did not see the actors until Gray and Hough 
were out in the middle of Taylor street. The witness Butler was not known 
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to have seen anything until the litigation was on trial. Then he came forward, 
and, among other things, he testified that Hough and Gray passed him when 
all three were on the southwest corner of Taylor and O'Farrell streets. That 
statement is in conflict with the testimony of each and every other witness. 
No other witness at any time during the evening saw either Gray or Hough on 
that side of O'Farrell street. Williams and Spiliotis each told a story that is 
so strikingly the same that as one reads the record it is difficult to tell 
whether he is reading the testimony given by Williams or the testimony given 
1y Spiliotis. Very soon after the death of Gray, representatives of the police 
department and representatives of the defendant corporation commenced to in- 
vestigate the incident. Those investigators called on Williams and also called on 
Spiliotis. To the question as to what either of those persons had seen, both 
Williams and Spiliotis stated that they had not seen any part of the actions of 
Gray or Hough. The defendant called Detective Page and examined him as 
to the statements made to him by both Williams and Spiliotis. On cross-ex- 
unination, in answer to questions propounded by counsel for the plaintiff, that 
witness testified that at the time of testifying he was not able to state positively 
hat the persons he interviewed were the witnsses Spiliotis and Williams. Never- 
theless that officer’s testimony was that he went to the hospital a few minutes 
aiter Gray was taken to the hospital, and thereafter went to the scene of the 
tragedy on that same night and interviewed one Spiliotis in the drug store and 

Villiams at the gas station. It was a matter of argument to the court 


jury as to whether or not a different man had come on duty in the meantime 
each of those places of business. 


The second point made by the plaintiff is closely akin to the first one. She 
laims that the testimony of Hough raises no substantial conflict. If by this 
ention she means that the trier of the facts was bound to accept the story 
er witnesses because there were more of them, the contention cannot be 
ustained. A bare reading of the record discloses that the story told by the 
itnesses for the plaintiff and the witnesses for the defendant are conflicting 
lough testified that Gray hit him behind the ear. Later, when Hough took 
to the hospital, Hough was there treated for a wound behind the ear. The 
ncontradicted evidence is that Gray had been a patron of Hough, who was 
he driver of a taxi; that their relations had been friendly at all times, although 
ir relations were not intimate. When Gray was taken to the hospital, there 
vas the fatal wound on the back of his head, and there was a slight abrasion on 
ck which Hough testified came in contact with his fist. The entire story 

s told by Hough was to the effect that he was at all times attempting to avoid 
trouble with Gray. He tried to get Gray to stop quarreling with him. 
He tried to induce Gray to allow him to take him home. When 
Gray fell in the street, Hough at once grabbed up his body, carried it 
the sidewalk, tried to revive the unconscious body, caused a message to be 

t tor an ambulance, and, when the ambulance arrived, caused Gray's body 
be put in the ambulance, and then himself stepped into the ambulance and 
nt to the hospital along with Gray, doing all that he could to administer to 
av in his unconscious condition. Under these circumstances, we are quite 


to say that the testimony of Hough does not create a substantial conflict 
e evidence. 


1 
} 


ch 


In her next point, the plaintiff states her contention as follows: “Even if it 
true that John R. Gray at the hydrant or shortly before receiving the injury 
h caused his death, had made an unlawiul assault upon Hough, or had 
ngaged in a quarrel, fight, or altercation with Hough, nevertheless if it also 
true that, before or at the time of suffering the bodily injury from which he 
1, he had abandoned or withdrawn from the quarrel, or was retreating to 
d further difficulty or trouble, or was not then assaulting Hough, then the 
lily injury was sustained through accidental means within the meaning of the 
cy here sued on, and notwithstanding the previous acts of Gray his death 
ot result from any violation of law by him.” Assuming the proposition as 
ed to be sound, it appears at once that it is based on the assumption that 
des 4 and 5 occurred as testified to by the witnesses for the plaintiff. How- 
the trial court did not adopt the story as told by those witnesses. In 
ngs No. 6, No. 7, and No. 12 the trial court found affirmatively that Gray 
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met his death while assaulting Hough. In finding No. 11 the trial court in- 
ferentially found that Gray did not meet his death by being assaulted by Hough. 

In her fourth point, ,the plaintiff states that, if the insured’s injury was in- 
tentionally inflicted by Hough, yet as to the insured it was accidental. Be this 
as it may, there was evidence that Hough did not intentionally inflict any in- 
jury on Gray, and the court made a finding to that effect. 

The last point made by the plaintiff is: “If Hough’s testimony is true, the 
cause of Gray’s injury was accidental tripping or stumbling and plaintiff is en- 
titled to recover.” Expanding that thought, the plaintiff says: “There are only 
two theories to account for the injury to Mr. Gray, namely: (1) That Gray and 
Hough separated at the hydrant, as testified to by every witness without excep- 
tion, Hough starting up Taylor street and Mr. Gray starting across Taylor 
s‘rcet, and that thereafter Hough returned and without warning struck Gray; or 
(2) that Gray while walking or stepping backwards tripped or stumbled and so 
fell.” The first contention assumes that the fight was abandoned by Gray at 
the hydrant, and also assumes that the testimony given by the plaintiff’s wit- 
nesses was true and the testimony given by the defendant’s witnesses was un- 
truc. The record as hereinabove quoted does not justify the plaintiff in drawing 
any of these assumptions. More over, the trial court found the facts against the 
plaintiff. The second contention rests on the fact that Hough testified that 
Gray tripped and stumbled. Hough gave such testimony, but he also stated 
that it was his conclusion. The utmost that can be said is that he heard a 
“click.” Of course, that did not necessarily indicate a tripping and stumbling. 
If one steps on a railroad track, necessarily there will be a “click.” As to the 
second contention, the plaintiff cites the decision entitled Lickleider v. Iowa 
State Tr. Ass’n, 184 Iowa, 423, 166 N. W. 363, 364, 168 N. W. 884,3 A. L. R. 
1295. But that case, and others cited by the plaintiff, dealt solely with the clause 
“external, violent and accidenial means.” They did not deal with the additional 
clause, “if the death of the insured * * * resulted * * * from any violation of 
law by the deceased. * * *” Of course, in the case at bar, both clauses are 
involved. 

In further support of the findings of the trial court, we may state that we 
find no substantial evidence justifying counsel or court in breaking the story 
into episodes. It could better be classified as one continuous running struggle 
between Hough and Gray from the time they left Marquard’s until Gray fell 
in the street. The evidence is far from convincing that, at the hydrant or at 
any other time, Gray abandoned the affray and attempted to retire therefrom. 
Therefore the case presents a picture of one prolonged attempt on his part to 
assault, and of assaulting Hough. 

We find no error in the record. The judgment is affirmed. 

We concur: Nourse, P. J.; Spence, J. 


SAVILLE v. LEE. No. 20902. 
Court of Appeals of Georgia, Division No. 2. April 20, 1931. 
158 Southeastern Reporter 441. 
2. INSURANCE. 

Where policy was assigned as security for debt, all right therein, exceeding 
debt, was equitable property of insured. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

4. INSURANCE. 

Creditor holding policy as security for debt held entitled only to reimburse- 
ment, and must account for balance to insured’s legal representative. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

Error from Superior Court, Terrell County; W. W. Stark, Judge. 

Action by L. T. Lee, administratrix, against C. L. Saville administratrix. 
Judgment for plaintiff, defendant’s motion for new trial was overruled, and 
defendant brings error. 

Affirmed. 

H. A. Wilkinson, of Dawson, for plaintiff in error. 

W. H. Gurr, of Dawson, for defendant in error. 

Syllabus Opinion by the Court. 


BELL, J. 
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[1] 1. This being an action for money had and received, brought by the 
administratrix of an insured person to recover the proceeds of a life insurance 
policy collected by the administratrix of an assignee of the policy, less the 
amount of an indebtedness alleged to have been due by the insured to the estate 
of the assignee, the suit was not founded upon the policy as the cause of action, 
and it was unnecessary to attach a copy of the policy as an exhibit to the petition. 
East Atlanta Land Co. v. Mower, 138 Ga. 380 (2), 75 S. E. 418; Steele v. Graves, 
160 Ga. 120 (3), 127 S. E. 465. 

[2] 2. The policy, having been paid, was in the possession of the insurer in 
another state and was not introduced, but the evidence authorized the inference 
that it was procured by the insured and was payable to a creditor bank, which 
declined to accept it, and was later assigned by the bank and the insured to the 
defendant’s intestate. Although the assignment was absolute in form, it was a 
fair deduction, from the evidence, that it was intended merely as security for an 
indebtedness due by the insured to the assignee, and thus that all right in the 
policy in excess of such debt was the equitable property of the insured and 
descended to his administratrix at his death. A®tna Insurance Co. v. Smith, 117 
Miss. 327, 78 So. 289, L. R. A. 1918D, 1158; 5 C. J. 956, 1018; 22 C. J. 1260; 
10 R. C. EL. §§. 231, 2354. 

[3, 4] 3. As a general rule, the proceeds of a policy in which a third person 
is named as beneficiary belong exclusively to such beneficiary as an individual, 
and are not subject to administration as an estate of the insured (Doody Co. v. 
Green, 131 Ga. 568 (2), 62 S. E. 984; Cates v. Bankers’ Health, etc., Insurance 
Co., 27 Ga. App. 159, 107 S. E. 615; 37 C. J. 566), but where it appears as a 
matter of fact that the policy is held by a creditor merely as security for a debt 
of the insured, the creditor is entitled only to reimbursement, and is bound to 
account for the balance to the legal representative of the debtor. Exchange 
Bank v. Loh, 104 Ga. 446 (1), 31 S. E. 459, 44 L. R. A. 372; Morris v. Georgia 
Loan Co., 109 Ga. 12 (1), 34 S. E. 378, 46 L. R. A. 506; Sprouse v. Skinner, 
155 Ga. 119, 116 S. E. 606; 37 C. J. 568. § 328. 

[5] 4. Since the action was not based upon the policy, but was a suit fer 
money had and received, and the evidence authorized the inference that the 
policy was the general property of the insured and was assigned to the defendant’s 
intestate merely as security for a debt, the real question for determination was 
whether the plaintiff administratrix was entitled to the proceeds of the policy 
(less the debt to the assignee), and it is immaterial that the petition alleged that 
the policy was payable to the estate of the insured, when in fact a creditor may 
have been named as beneficiary. 
we The present case is distinguished from Rylander v. Allen, 125 Ga. 206, 53 
S. E. 1032, 6 L. R. A. (N. S.) 128, 5 Ann. Cas. 355, in which the question for 

rmination related only to the right of a person to procure insurance upon 
us own life and then to assign it to another who had no insurable interest, and 

volved no right as between the estate of an insured and a creditor holding a 
policy as security for a debt. 

4. The petition was not subject to the demurrers interposed, and the verdict 
or the plaintiff was supported by the evidence. No error of law being com- 
plained of, the court did not err in refusing a new trial. 

Tudgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 
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NEW YORK LIFE INS. CO. v. ADAMS. No. 26041. 
Supreme Court of Indiana. May 13, 1931. 

; 176 Northeastern Reporter 146. 

6. INSURANCE. 
nsurer’s notice of determination to rescind life policy for fraud does not 


ilute rescission, as respects contest within contestable period. 
For other cases, see Insurance, Dec. Dig. § 400.) 


SURANCE. 
\here no action to enforce payment for insured’s death or to rescind policy 
rought within two-vear contestable period, fraud held unavailable as de- 
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fense, not withstanding insurer tendered return of premiums, and gave notice of 
intention to rescind within contestable period. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from Superior Court, Vanderburg County; Edgar Devore, Judge. 

Action by Tina Adams against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Gavin & Gavin, of Indianapolis, for appellant. 

James T. Walker, Henry B. Walker, and Denton & Denton, all of Evans- 
ville, for appellee. 

Myers, C. J. 

Appellee, beneficiary in a life insurance policy for $1,000 issued by appellant, 
brought an action thereon and recovered judgment. From that judgment appel- 
lant appealed, assigning as errors certain rulings of the trial court which to- 
gether present two questions: (1) Did the court commit reversible error by 
striking out appellant’s cross-complaint; and (2) under all the facts and circum- 
stances of this case, was appellant’s defense of fraud in procuring from it the 
insurance contract barred by the incontestable stipulation therein? 

The policy made a part of the complaint was issued to Henry W. Adams 
October 6, 1919, and contained this stipulation: “This policy * * * shall be in- 
contestable after two years from its date of issue, except for non-payment of 
premiums.” The insured died October 10, 1920. Notice of his death and proofs 
thereof were submitted, as required by the policy. Appellee commenced this 
action on October 31, 1921. On January 24, 1922, appellant answered in two 
iffirmative paragraphs, and at the same time filed two paragraphs characterized 
as a cross-complaint. Each of these pleadings included the application for the 
policy, and specifically referred to certain material statements therein, claiming 
that they were false and fraudulent, and known to be false and fraudulent by 
the applicant; that appellant relied upon the truth of the statements, and issued 
the policy; that it received the notice of the death of the insured with proofs 
in November, 1920, and immediately, began an investigation of the circumstances 
of the insured’s death; that on February 3, 1921, it learned of the false and 
fraudulent statements, and thereupon not only notified appellee of the falsity 
thereof, but that it desired to, and did, rescind the policy, and repaid to appellee 
the premiums paid with interest. Each paragraph of answer closed with the 
statement that the policy had been rescinded and was no longer in force and effect. 
The cross-complaint prayed for a cancellation of the policy. On motion of 
appellee, both paragraphs of cross-complaint were stricken out on the ground 
that appellant had an adequate remedy at law. 

[1] This court and the Appellate Court have a number of times said that. 
where there is an adequate remedy at law, equity will not interfere (Stark v. 
Lamb, 167 Ind. 642, 78 N. E. 668, 79 N. E. 805; Hay v. White, 201 Ind. 425, 169 
N. FE. 332; Ploughe v. Boyer et al., 38 Ind. 113; Geiser Mfg. Co. v. Lee, 33 Ind. 
\pp. 38, 66 N. E. 701; Rembarger v. Losch, 70 Ind. App. 98, 118 N. E. 831), but 
this statement must be limited when speaking of available defenses. 

Our Civil Code provides that “the defendant may set forth in his answer as 
many grounds of defense, counter-claim and set-off, whether legal or equitable, 
as he shall have. Each shall be distinctly stated in a separate paragraph, and 
numbered, and clearly refer to the cause of action intended to be answered.” 
Section 370, Burns’ 1926, section 347, Rev. St. 1881. “A counterclaim is any 
matter arising out of or connected with the cause of action which might be the 
subject of an action in favor of the defendant, or which would tend to reduce 


the plaintiff's claim or demand for damages.” Section 373, Burns’ 1926; section 
350, Rev. St. 1881 


2,3] Defenses mentioned in the statute as set-off and cross-demand are 
not applicable to the facts in this case, and a cross-complaint is unknown to 
our Code. A cross-complaint would signify a cause of action by one or more 
defendants against one or more codefendants, or against a person not a party to 
the action involving the subject-matter therein. But in this jurisdiction it ap- 
pears that the courts have used the words “cross-complaint” and “counterclaim” 
indiscriminately, but, strictly speaking, they are not synonymous, However, the 
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name given to a pleading does not always truly characterize it. It is the material 
facts incorporated therein that determine its force and effect. 

[4] Where, as in this state, law and equity is blended and enforced in the 
same forum upon the theory of reform procedure, equitable defenses to actions 
at law under the circumstances defined by our Code, may be asserted. American 
Food Co. v. Halstead, 165 Ind. 633, 76 N. E. 251. 

[5] In the instant case appellee’s cause of action was based upon the insur- 
ance contract issued by appellant. Appellant denied liability on the ground that 
the insured procured the contract by fraud. Obviously, as it seems to us, ap- 
pellant’s defense, as set forth in its so-called cross-complaint, involved and was 
directly connected with the transaction upon which appellee relied for her cause 
of action. Moreover, the alleged fraud and the cause for challenging the validity 
if the contract might well have been the subject of an action in appellant's 
favor for cancellation, if timely and properly asserted. The authority for the 
pleading in question is within our Code definition of a counterclaim, and we will 
so treat it. Rooker v. Fidelity Trust Co., 191 Ind. 141, 131 N. E. 769. Standley v. 
Northwestern Mutual Life Ins. Co., 95 Ind. 254. 

From what we have already said, this was one of a class of cases to which 
a timely tendered counterclaim alleging false statements would not be improper, 
and ordinarily it would be error to strike it out, for the reason appellant would 
be deprived of its right to amend in case it was insufficient to withstand a de- 
murrer for want of facts. Moorhouse v. Kunkalman, 177 Ind. 471, 96 N. E. 600; 
Wilson v. Tevis, 184 Ind. 712, 111 N. E. 181; Huffman v. Newlee, 189 Ind. 14, 124, 
NX. E. 731; Minor v. Sumner, 80 Ind. App. 269, 140 N. E. 580. 

But was the error thus committed by the trial court harmful to appellant 
and one that would justify this court in reversing the judgment? 

Here we may say, parenthetically, that, had appellee dismissed her action 
aiter the filing of the counterclaim and before final judgment, such dismissal 
would not, for that reason alone, have taken appellant’s countercaim out of 
court 

Looking to the record and the issues tried, it will be observed that appellant’s 
paragraphs of answer, upon their face, presented a good equitable defense to 
appellee’s cause of action. The reply in five paragraphs presented a state of facts 
which, if true, would not only avoid the answer, but would be a defense to 
appellant's counterclaim. The reply was upon the theory that appellant failed to 
take advantage of the “incontestable clause” in the policy within the time allow- 
ed by the contract. Inasmuch as the court made a special finding of the facts 
and stated its conclusions of law thereon, there seems to be no necessity for 
including in this opinion the contents of the several paragraphs of reply. The 
facts specially found follow: 











The insured, at the time he applied to the appellant for a policy of insurance 
his life and in favor of his wife, appellee, on September 30, 1919, resided in 
hicago, Ill, and thereafter such steps were taken that on October 6, 1919, ap- 
pellant, at its home office in the city of New York, issued the policy in suit and 


caused the same to be delivered to the insured at Chicago, IIl., within five days 
thereafter; that the insured continued to reside in Chicago for more than a year 
thereafter; that said policy was issued in consideration of the payment of an 


annual premium of $36.29, payable September 30th each year until twenty full 
Premiums should be paid, and upon the further consideration that the state- 
{ the insured in the application made a part of the policy were true; that 


the policy should not take effect until payment of the first premium, and the 
insured was then in good health; that the statements in the insured’s application 
Were material to the risk and known by him to be material, and that the in- 
surcr would rely upon them; that, had appellant known the facts regarding the 
I of the insured as it then actually existed, it would have declined the ap- 
ication, 

¢ insured, Henry W. Adams, died October 10, 1920, of tuberculosis. Prior 
- death, two annual premiums were paid. On November 3, 1920, proofs of 
deat 


{ the insured on forms furnished by appellant were by it received at -his 
tome office in New York. These proofs showed that the insured died at the 
Union Printer’s Home in Colorado, and that he had been treated by several phy- 


SICI tt Colorado Springs; that he had been afflicted with tuberculosis of the 
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lungs since November, 1918, and that tuberculosis meningitis caused his death; 
that, upon receiving these proofs, appellant immediately started an investigation, 
and on January 12, 1921, it was fully informed that the decedent had been in a 
diseased condition for a long time prior to the making of the application for 
insurance, but appellant did not elect to rescind the contract of insurance until 
February 3, 1921, when it notified appellee of the falsity cf the representations 
and its desire to rescind the contract. This notice was in the form of a letter 
in which was inclosed a check for the premiums paid, with interest thereon. Ap- 
pellant, at the time of filing its answer, paid the amount of the check into court 
for the benefit of appellee. Appellee received the letter which inclosed the 
check, but never cashed, or intended to cash, it, nor did she return it, and had 
no communication with appellant concerning it until March 17, 1921, when at- 
torneys employed by her notified appellant that she was not willing to accept a 
return of the premiums, but intended to enforce collection of the amount due 
under the policy. The letter and the check of appellant were kept by appellee’s 
attorney and introduced in evidence at the trial. 

On January 24, 1922, appellant filed its answer and cross-complaint, but com- 
menced no action to contest the policy for fraud or other cause within the two- 
year period of limitation fixed by the laws of Illinois, or the contestable period of 
two years stipulated in the policy; that at the time of the execution of the insur- 
ance contract there was in force a statute of Illinois requiring each life insur- 
ance policy issued and delivered in that state to contain a provision that the same 
should be incontestable after two years from its date, except for nonpayment of 
premiums and for other causes not here involved. 7 

Upon these facts the court stated as a conclusion of law that appellee was en- 
titled to recover the amount of the policy, with 6 per cent. interest from Novem- 
ber 3, 1920, and rendered judgment accordingly. 

\ppellant, in substance, insists that its notice to appellee of the fraud 
practiced by the insured, the tender and receipt by appellee of the check cover- 
ing all premiums paid with interest thereon, the retaining of such check without 
objection, although not cashed, notice to appellee in writing of the rescission of 
the insurance contract, all within the contestable period allowed by the policy, 
amounted to a rescission without commencing an actual contest in court. 


[6, 7| Contrary to appelle ant’s contention, we feel safe in saying that the con- 
sensus of judicial opinion seems to be that notice by the insurer to the insured 
of its determination to rescind or cancel a life insurance contract for fraud in 
procuring it, together with a tender of all premiums paid, is not alone sufficient, 
as a matter of law, to constitute a rescission. The insurer must go farther and 
within the contestable period institute a suit for rescission or cancellation; nor is 
the defense bottomed on fraud in obtaining the policy open to the defendant in 
case the contract has matured and no action thereon is commenced to enforce 
payment within such period. 

\s said in Powell v. Mutual Life Insurance Co., 313 Ill., 161, 165, 144 N. E. 
825, 827, 36 A. L. R. 1239: “The stipulation does not waive all defenses and does 
not condone fraud, but recognizes fraud and all other defenses, and constitutes a 
short statute of limitations in favor of the insured, the purpose of which is to 
fix a limited time in which the insurer must ascertain the truth of the representa- 
tions made, and, in case of a breach of warranty, the insurer must, under this 
clause, assert its claim within the two-year period, either by affirmative action or 
by defense to a suit brought on the policy by the beneficiary within two years.” 
See, also, Indiana, ete., Life Ins. Co. v. McGinnis, 180 Ind. 9, 16, 101 N. E. 289, 45 
L. R. A. (N. S.) 192, and cases there cited; and Killian v. Metropolitan Life Ins. 
Ca..291 N. Y. 44, 166 N. E. 798, 64 A. L. R. 956, and note thereto referring to a 
large number of cases on this subject. 


While, as we have seen, the contract in the present case had the two-year 
incontestable clause, that it matured and proofs of loss were made within the 
contestable period, yet no action to enforce payment or to cancel or rescind it 
was brought until after that period. The authorities above cited require us to 
hold that the defense grounded on fraud, whether presented by answer or in the 
form of a counterclaim for cancellation or rescission of the contract, came too 
late. 
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iS} The facts found justified the conclusion of law, and, under the circum- 
stances of this case, striking out the counterclaim was not reversible error. 
Chere is some contention between the parties herein with reference to the 
court's failure to find the law of Illinois as determined by the Supreme Court of 
that state. In our opinion, whether the court did or did not make such finding is 
serious concern, for the reason there is no showing that the judgment in 
ustant case is made to depend upon the law of Illinois. 
Judgment affirmed. 


JEFFERSON STANDARD LIFE INS. CO. v. RICHEIMER et al. 
Court of Appeals of Kentucky. March 13, 1931. 
36 Southwestern Reporter (2d) 652. 

INSURANCE. 

:vidence respecting suicide note written by insured prevented recovery of 

alue of policy limiting liability in event of self-destruction. 

Life insurance policy contained provision that, in case of self-destruc- 

n, committed whether sane or insane, within two years from date thereof, 

e extent of recovery on policy should be the premium paid thereon. 

For other cases, see Insurance, Dec. Dig. § 665[6].) 

\ppeal from Circuit Court, Boyd County. 

\ction by Veronica Richeimer and others against the Jefferson Standard Life 
e Company. Judgment for plaintiifs, and defendant appeals. 
ersed and remanded for a new trial. 
ugh & Howerton, of Ashland, for appellant. 
Dysard & Miller, of Ashland, for appellees. 
Horson, C. 
luly 26, 1926, the Jefferson Standard Life Insurance Company issued a 
p insuring the Life of Walter J. Richeimer in the sum of $5,000. He paid 
t rst annual premium, $190.55. The policy contained this provision: “In 
t self-destruction, committed whether sane or insane, within two years 
the date hereof, the extent of recovery hereunder shall be the premium 


Qin February 6, 1927, Richeimer, who was running a bakery in Ashland in 

with his partner therein, did not come home to supper. His wife 
to his partner and asked him to go down and see if he was at the place 
isiness. He and another went down to the store, which had been closed up. 
| found the water closet locked and on unlocking it found Richeimer in 
a kind cf sitting position with his head resting up against the wall. He 
in the head; the bullet entered from the side, going entirely through 


id. The pistol, from which the bullet was fired, was near his right hand 
baker’s apron was on the floor. In his coat, which was hanging on the 
\" f the washroom, was a note addressed to his wife in which he asked her 


think hard of him; that he was about to commit suicide; that he had 

ed so long and that it seemed that he was doomed to go blind and if he 

had another attack of iritis he could not go through it; that he could not bear 
longer. He asked her to take care of the baby and to be kind to him and 

ed her to accept the price that his partner had offered him for his one-haif 
business. The paper upon which the note was written looked clean and 


f and it was inclosed in an envelope. The plaintiff proved by several em- 
i) s at the bakery, and by other people who knew him well, that for several 
wecks he was not like himself. His mind seemed like it was slipping. He did 
I em to know what he was doing. He suffered intensely with iritis. The 
d r, who attended him, testified that in the last few months of his life his mind 
was wandering; he would tell you over and over something. He did not know 
what he was doing at times and for three or four months he had become mentally 
un lan ced. The employees of the bakery, who were there with him that evening, 


sald he took no interest in what was going on. He did not seem to notice any- 
th in particular; for some time they would have to speak to him two or three 
times to get his attention. He could not fill an order correctly, but would get it 


_ He would grab his head and say the intense pain would drive him crazy; 


tha’ he was losing his mind. He would frequently lay things down and not be 
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able to find them, not know where he had put them. These witnesses testify that 
he did not have mind enough to know what he was doing or to know that his 
act in shooting himself with a pistol would probably kill him. 

[1] It is earnestly insisted that the court should have instructed the jury 
peremptorily to find for the defendant under New York Life Ins. Co. v. Dean, 
226 Ky. 597, 11 S. W. (2d) 417. In that case the proof showed that a like 
suicide note was written at the time of the suicide. In this case the only 
testimony as to the time when the note was written was as follows: 

“Q. Was the note dated? A. I can’t swear positive about that. 

“Q. What is your best judgment about it? Your best impression. A. I don’t 
know. I don’t have any impression on that particular point. I don’t remember 
that I looked to see. 

“Q. Didn’t you tell us that it was dated the 6th of February? <A. Yes, I did. 

“Q. Didn’t you talk to Mr. Howerton about it last night and tell him that 
it was dated February 6th? A. Yes, I did, but I got to studying about it after 
I went home and thought I might have been mistaken. 

“OQ. Was the envelope in which the note or letter was inclosed a clean en- 
velope? A. It was. 

“OQ. Was the paper upon which it had been written clean and fresh? A. Yes, 
sir. 

[2] The witness stated that he had delivered the note to the plaintiff, Mrs. 
Walter Richeimer, who was present at the trial and did not produce it or offer 
any evidence on the subject. In view of the above testimony the language of the 
note and the circumstances of the suicide, the court concludes that, in the absence 
of other evidence on the subject, the presumption is that this note was written 
at the time of the suicide; that the rule applied in the Dean Case applies here; 
and that the court should have given the peremptory instruction asked by the 
defendant. As held in that case, the court erred in awarding the plaintiffs the 
burden of proof and giving them the concluding argument before the jury. 

The other matters discussed by counsel may not occur on another trial. 
All other questions than those above decided are reserved. 

Judgment reversed and cause remanded for a new trial and further proceed- 
ings consistent herewith. 

Whole court sitting. 


ROBINSON v. WASHINGTON FIDELITY NAT. LIFE INS. CO. No. 13455. 
Court of Appeal of Louisiana. Orleans. April 13, 1931. 
134 Southern Reporter 115. 

1. INSURANCE. 

Not being in any way related to deceased, beneficiary in policy had, in con- 
templation of law, no interest in continuance of deceased’s life. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 
2. INSURANCE. 

Where beneficiary, having no legal interest in continuance of insured’s life 
procured policy and paid all premiums, issuance of policy was against public policy. 

(For other cases, see Insurance, Dec. Dig. § 119.) 
3. INSURANCE. “ 

Evidence held to show beneficiary of life policy accepted settlement and grant- 
ed full acquittance and discharge. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 
4. INSURANCE. a ; 

If beneficiary has no insurable interest in life of deceased, insurer must re- 
turn premiums. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 
5. INSURANCE. 

Where insurer, when settling with beneficiary, had no notice or knowledge 
of assignment to undertaker, defense of lack of insurable interest was not barred. 

(For other cases, see Insurance, Dec. Dig. § 117.) 

Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 
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Suit by Melissy Robinson against the Washington Fidelity National Life In- 
surance Company. From a judgment of nonsuit, defendant appeals. 

Reversed, and rendered in favor of defendant. 

Normann, McMahon & Breckwoldt, of New Orleans, for appellant. 

Charles J. Mundy, of New Orleans, for appellee. 

Cace, Judge ad hoc. 

Plaintiff, Melissy Robinson, the beneficiary named in a policy of life insurance 
issued by defendant on the life of Willie Martin, claims that she is entitled to be 
paid the amount stipulated in the policy. Defendant refuses payment, and, in 
alleged justification of this refusal, presents two contentions: That there has 
never been any liability under the policy because of the fact that plaintiff had no 
insurable interest in the life of the deceased, Willie Martin; and that, even if there 
had been any liability under the policy, a full and complete compromise settle- 
ment has been effected. 

[1, 2] There is no dispute over the fact that plaintiff was in no way related 
to the deceased when she procured the issuance of the policy sued on, nor is there 
any denial of the fact that all the premiums thereon were paid by her. 

Not being in any way related to the deceased, she had, in the contemplation of 
law, no interest in the continuance of his life. Having no legal interest in the 
continuance of his life, the issuance of the policy gave her an interest in his no 
longer continuing to exist, and the said issuance was thus against public policy. 

“The insurable interest in the life of another is a pecuniary interest. A 
policy of insurance, procured by one for his own benefit upon the life of another, 
the beneficiary being without interest in the continuance of the life insured, is 

‘rainst public policy and therefore void.” Rombach v. Piedmont & Arlington 

Life Ins. Co., 35 La. Ann. 233, 48 Am. Rep. 239. 

It is argued that contrary views were adopted in four other cases cited, to 

wit, New York Life Ins. Co. v. Murtagh et al., 137 La. 760, 69 So. 165; Stuart 

et al. v. Sutcliffe et al., 46 La. Ann. 240, 14 So. 912; Succession of Hearing, 26 

La. Ann. 326; and Dolan v. Metropolitan Life Ins. Co., 11 La. App. 276, 123 So. 379. 
These cases are not in conflict with our present view, for in each of them 





the insured himself had procured the issuance of the policy, and the beneficiary 
had paid the premiums only after the assured had failed to do so. 

|3, 4] If we entertained any doubt as to the soundness of our view, still we 
could not permit a recovery by plaintiff, because the evidence with regard to the 
second contention of defendant—that is, that-a setlement has been effected—leaves 
no room for doubt that plaintiff, of her own free will and with complete un- 
derstanding of the import of her act, accepted seettlement and granted full ac- 
quittance and discharge. 

Of course, if the beneficiary had no insurable interest in the life of the de- 
ceased, then the policy was never of any value, and the insurer would be liable 
for the return of such premiums as have been paid, since no consideration was 
received therefor. It appears, however, that the premiums paid amounted to ap- 
proximately $30, and, under the settlement agreement, the insurer paid the plain- 
tiff S00, so that such obligation as may have existed in defendant to return the 
premiums paid has been more than complied with. 

5] We gather from the argument of counsel for plaintiff that it is also con- 
tended that, since the policy was assigned by the beneficiary to the undertaker, 
who had charge of the interment of the deceased, the defense of lack of insurable 
interest should not be permitted to prevail, but we cannot concur in this view 
ol the matter, because it conclusively appears that, at the time the insurer made 
set nent with the beneficiary, no notice of any such assignment was given to 


he insurer and none of its officers or employees had actual knowledge thereof. 


[6] The trial court rendered judgment of nonsuit, and defendant complains 
( s judgment and maintains that it is entitled to an absolute dismissal. In 


th e agree with defendant. Since defendant received no notice of the alleged 
assicnment, and since plaintiff cannot recover under a policy the issuance of 
v 


Was against public policy, and since, even if plaintiff ever had a legal right 
im the proceeds of the policy, she has settled and compromised that right, 
ant should receive a judgment finally terminating all obligation under the 
licy, and we shall so decree. 








320 The Insurance Law Journal, Vol. 77 [Aug., 1931 


It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be, and it is, annulled, avoided, and reversed, and that there now be judg- 
ment in favor of defendant and against plaintiff, dismissing plaintiff’s suit at her 
cost. 

Reversed. 

Westerfield, J., absent, takes no part. 


SHERIDAN v. THIBODAUX BENEVOLENT ASS’N. No. 754. 
Court of Appeal of Louisiana. First Circuit. May 5, 1931. 
134 Southern Reporter 360. 





1. INSURANCE. 
Membership certificate in benevolent association is form of life insurance. 
(For other cases, see Insurance, Dec. Dig. § 124.) 

2. INSURANCE. 

Insurance venue statute held applicable to membership certificate issued by 
benevolent association (Code Prac. art. 165, as amended by Act No. 130 of 
1926; Civ. Code, arts. 2801-2890). 

Code Prac. art. 165, as amended by Act No. 130 of 1926, authorizes 
suits in case of life insurance at domicile of the deceased or his beneficiary. 
(For other cases, see Insurance, Dec. Dig. § 618.) 

3. INSURANCE. 

Beneficiary of membership certificate issued by unincorporated benevolent 
association with 2,000 members could sue association by name given in articles 
of association, citing it through its president (Civ. Code, art. 446; Act No. 170 
of 1918). 

(For other cases, see Insurance, Dec. Dig. § 624[7].) 

4. INSURANCE. 

Life insurance may not be set aside on ground that applicant untruthfully 
answered questions concerning health, although applicant, unknown to himself, 
was infected with disease which caused death. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

5. INSURANCE. 

Evidence did not establish that deceased was suffering from disease caus- 
ing death at time of making application for membership to benevolent associa- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

6. INSURANCE. 

Evidence established that deceased made false statements concerning health 
in application for reinstatement to membership in benevolent association; hence 
membership certificate and reinstatement was void. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

7. INSURANCE. 7 ; sh 

Statute providing in effect that, where no medical examination of insured 
is required, insurer waives defense in regard to insured’s health, he/d not ap- 
plicable to benevolent association (Act No. 97 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

8. INSURANCE. ue ; ; 

Statute requiring application to be attached to policy held inapplicable to 
benevolent association; being limited by terms to corporations (Act No. 227 of 
1916). 

(For other cases, see Insurance, Dec. Dig. § 134[2].) 

9. INSURANCE. ; ; ; 

Statute providing that no statement of insured should be used in defense, 
unless contained in application attached to policy, held not to protect insured 
practicing fraud (Act No. 227 of 1916). 

(For other cases, see Insurance, Dec. Dig. § 262.) 


10. INURANCE. 


Statute exempting societies transacting insurance on fraternal plan from in- 
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surance laws, with exceptions, held inapplicable to benevolent association (Act 
No. 256 of 1912, § 4). 
Benevolent association was not organized for fraternal purposes, and 
had no lodge system, and was not governed by ritualistic form of govern- 
ment. 


(For other cases, see Insurance, Dec. Dig. § 688.) 


Appeal from District Court, Parish of Washington; Prentiss B. Carter, 
Judge. 

Action by Mrs. Cora E. Sheridan against the Thibodaux Benevolent As- 
sociation. Judgment for plaintiff, and defendant appeals. 

Judgment annulled and set aside, and plaintiff's demand rejected. 

Voorhies & Labbe, of Lafayette, and Ott & Johnson, of Franklinton, for ap- 
pellant. 

Ott & Rich, of Bogalusa, for appellee. 

Euuiort, J. 

Mrs. Cora E. Sheridan claims $1,000 of the Thibodaux Benevolent Associa- 
tion as due her on a benefit certificate, and the further sum of $50 on a burial 
fund certificate for that amount. These cert ficates had been issued to George 
C. Sheridan, her husband, as a member of the said association. Mrs. Sheridan 
is the beneficiary in the certificate for $1,000, and the certificate for $50 was 
pavable to her as beneficiary of her husband. She alleges that George C. Sheridan 
was a member of said association in good standing at the time of his death; 
that said associaticn has refused to pay said certificate after due proof of his 
death and amicable demand. 

She brought suit in Washington parish, the parish in which she resides and 
of which her hushand was a resident at the time of his death. 

The defendant, Thibodaux Benevolent Association, is domiciled in the parish 
of Lafayette. 

Defendant excepted to the jurisdiction of the Washington parish court ratione 
persone. This exception was overruled, and an exception of nonjoinder was 
then filed, which was also overruled. 

Defendant then answered, denying plaintiff's right to recover on the cer- 
tificates, and alleges that it is not liable at all, but that, if liability exists, it 1s 
that of the membership of the association, and that they can only be called on 

pay in conformity with the articles of agreement under which the association 
exists. 


The association further alleges that the membership of George C. Sheridan 
was based on certain warranties concerning his health contained in his applica- 
tion for membership, in which he agreed that, if the stipulation concerning his 
health were- not true, his membership in the association was to be null and 
void; that said Sheridan, after becoming a member, permitted his membership 

lapse on account of nonpayment of assessments; that he afterwards made 
pplication for reinstatement, making certain statements in his application as to 
is health, agreeing therein that, if his statements were untrue, his reinstate- 

nt was to be null and void. 


Defendant alleges that the statements of said Sheridan in regard to his 
ith in his application for membership and in his application for reinstate- 
ent were false and untrue; that his membership and said certificates were 
refore null and void. Defendant tendered to plaintiff the premium which George 

C. Sheridan had paid, with accrued cost at the time of answering, and prayed 
hat plaintiff’s demand be rejected. There was judgment in favor of the plain- 
as prayed for. Defendant has appealed. 

{1, 2) The Code of Practice, art. 165 (amended by Act No. 130 of 1926), in 
viding exceptions to the general rule, which requires a defendant to be sued 

re the court having jurisdiction over the place of his domicile or residence, 

“10. In all suits on a policy of * * * life * * * or sick benefit insur- 

* * * in case of life insurance, at the demicile of the deceased or his 


eficiarv.” 


Defendant contends that it is a beneficient or benevolent association and 
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not an insurance company, and that it is not liable to the provisions of this 
article of the Code Practice, and can only be sued in the parish of Lafayette. 
lhe question of jurisdiction was submitted to the court on an agreed state- 


ment of tacts. 

_ The articles of agreement whereby the Thibodaux Benevolent Association 
exists, offered in evidence, declare that Thibodaux Benevolent Association Circle 
3 is a copartnership. 

The Civil: Code, book 3, title 11 (articles 2801-2890), contains the law on 
the subject of partnership. It is stated in the articles of agreement that it is to 
have duration for 99 years, and makes no provision on the subject of profits 
and loss. On the death of a member, the association is to continue with new 
members for the period of time stated. The purpose of the association is, not to 
form a partnership, but to provide a fund, upon the death of a member to be 
collected from the membership for the benefit of the beneficiary of the member 
deceased. : 

The testimony of the president, Dudley J. Le Blanc, taken by commission, in 
answer to interrogatory 31 shows, in connection with the article of agreement, 
that the association is a form of life insurance. 

We copy from Vance on Insurance (Hornbook Series) § 30, p. 58 et seq., as 
follows: 

“Life Insurance by Mutual Benefit and Adjustment Assoctations—vThe fact 
that the various benefit associations include insurance upon the lives of their 
members as only one of the many functions undertaken by them, has induced 
many authorities to make statements implying that insurance by such associa- 
tions is peculiar and not subject to the rules of law applying to the ordinary 
contract of life insurance. This, however, is not correct. For whatever may be 
the ultimate motive of the members of such benefit associations and however 
true that their membership may be based on the fraternal desire of mutual aid 
and for the promotion of social pleasures, yet the right of members to demand 
the benefits due in case of sickness or death, in accordance with the terms of the 
membership certificate, is purely a contract right, and none the less subject to 
the rules of law applying to life insurance, because of its intimate connection 
with the other benevolent purposes of the association—It may therefore be 
properly said that so far as the contract of membership in such benefit associa- 
tions provides for the contingent payment of money in case of sickness or death, 
the agreement is one purely of life insurance, and in no wise different from the 
contract of similar effect made by the so called ‘Old Line’ companies.” 

The distinction between a membership certificate in a benefit association and 
the contract in an old line policy is then taken up by the author, but the distinc- 
tion leaves unaltered the paramount fact that a benefit or benevolent association 
is a form of life insurance. 

Bacon on Benefit Societies & Life Insurance (3d Ed.) vol. 1, § 50 et seq., p. 
81 et seq., and Ruling Case Law, vol. 19, subject, Mutual Benefit Societies § 7, 
p. 1185, are to the same effect. The question of jurisdiction is considered in 
section 106, p. 1318. 

The Code of Practice takes no account of the different forms of life in- 
surance is providing where they may be sued. The exception to the jurisdiction 
of the court was, in our opinion, properly overruled. 

[3] The plaintiff sued the defendant by the name given in the articles of 
association, citing it through its president, Dudley J. Le Blanc. 

The defendant excepted, urging “that the Thibodaux Benevolent Association 
is an unincorporated association of persons, and plaintiff’s petition fails to make 
the members thereof parties defendant.” This exception was submitted to the 
court on an agreed statement of facts contained in the record. 

Defendant cites Civil Code, art. 446, and Workingmen’s Accommodation 
Bank yv. Converse, 29 La. Ann. 369, and other authorities, to which we add 
Soller v. Mouton, 3 La. Ann. 541. 

The article of the Civil Code has reference to corporations unauthorized 
by law. This defendant is an unincorporated organization authorized by law. 
Article I of the articles of agreement declares: “This co-partnership shall be 
known as the Thibodaux Benevolent Association, Circle 3 * * * by which 
name it shall do business, sue and be sued.” This agreement is binding on de- 
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fendant. The articles of the association provide that it must have a membership 
of 2,000. It is not possible to cite 2,000 defendants in this suit. 

The language contained in the United Mine Workers v. Coronado, 259 U. S. 
344, 42 S. Ct. 570, 66 L. Ed. 975, 27 A. L. R. 762, is a proper authority in favor 
of the suit as brought. 

In Executive Committee v. Tarrant, 164 La. 83, 113 So. 774, 776, 53 A. L. R. 
1233, the Supreme Court, referring to the members of an unincorporated as- 
sociation, said: “Where the members have a common or general interest in the 
subject-matter of the suit, or where the members are numerous and it is im- 
practicable to bring them all before the court, since those who sue may fairly 
be presumed to represent the rights and interest of the whole,” sustained the 
competency of certain plaintiffs to bring a suit in which many others were in- 
terested. 

The converse of this proposition is equally true when the members of an un- 
incorporated association are too numerous to be all sued. The doctrine of virtual 
representation of all the defendants applies in a case like the present. Ruling 
Case Law, vol. 20, subject, Parties, § 11, p. 672. 

The present suit comes within the express provision of Act No. 170 of 1918. 
The case of Soller v. Mouton, 3 La. Ann. and Workmen’s Accommodation Bank 
v. Converse, 29 La. Ann. 369, must yield te this enactment and to the necessity 
of the situation. 

The excention of nonjoinder was properly overruled. 

The plaintiff offered her evidence. 

The defendant then offered evidence, the object and purpose of which was 
to support the defense that George C. Sheridan had knowingly and untruthfully 
answered questions concerning the state of his health at the time of applying for 
membership, and had subsequently knowingly made an untruthful statement con- 
cerning his health in his application for reinstatement; that his answers in each 
instance deceived the defendant into accepting him as a member; that his mem- 
bership, based on his answers, if recognized, would operate as a fraud on de- 
fendant; that his membership in the beginning, as well as that under his re- 
instatement, together with the certificates sued on, were, for said reasons, null 
and void, and without force or effect. 

The plaintiff objected to testimony having this purpose in view, stating her 
objections at length to that of A. B. Westerfield, Dr. Martin, Dr. Lafferty, and 
Dr. Bacot offered by the defendant. The court overruled the objections only to 
the extent that it permitted the testimony offered to be introduced, to the end 
that it might be in the record in case of an appeal, and was ruled admissible 
on appeal. The lower court felt that the objections were good, and that the evi- 
dence was not admissible, because it could not have rendered judgment for the 
plaintiff as prayed for if the evidence had been taken into account. 

It will serve no purpose, however, for us to act on these objections in con- 
nection with the membership of George C. Sheridan based on his first applica- 
tion, bearing date September 1, 1927, because the preponderance of the evidence 

n the subject does not show that his answers were untruthful in applying for 
his first membership. 

The record shows that Sheridan, before becoming a member of the defend- 
int association, obtained a benefit paying policy in the Pan-American Life In- 
surance Company. He found it well, after kecoming a member of the defendant 
‘ssociation, to avail himself of the benefits due under his policy in the Pan- 
\merican Life Insurance Company. 

Dr. E. E. Lafferty, who was engaged in treating Sheridan for his sickness, 
made a report to that company on July 5, 1928, in connection with his applica- 
ion for benefits under that policy, stating that Sheridan had chronic nephritis, 
vpertension. 

“Q. On what day did disability occur? A. January 1, 1928 (claimant’s state- 
ment). 

“Q. On what day were you first consulted by claimant in connection with 
he present disability? A. About May, 1927.” 

If this date, May, 1927, was true, it would make Sheridan’s consultation with 


} 


Dr 


Dr. Lafferty concerning the disease of which he died, sav, four months previous 
the day of his application for membership in the defendant association. 
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Dr. P. R. Bacot, who also made an ex parte report to Pan-American [Life 
Insurance Company concerning Sheridan’s sickness, stated in his report: 

“QO. On what day did disability occur? A. October 15, 1927. 

“QO. On what day were you first consulted by claimant in connection with 
the present disability? A. October 15, 1927.” 

This was a month and a half subsequent to Sheridan's application for mem- 
bership in the defendant association, and « month and six days subsequent to 
the day of the certificates sued on by the plaintiff. 

The report of Dr. Lafferty and that of Dr. Bacot to the Pan-American Life 
Insurance Company was placed before the court in the testimony of Mr. Wester- 
field, an officer of that company. Dr. Lafferty, as a witness on the trial of the 
present suit, does not sustain his report to Pan-American Life Insurance Com- 
pany that he was first consulted by Sheridan in connection with the disability of 
which he died in May, 1927. His testimony leaves the date indefinite: 

“Q. Did you treat Sheridan for the disease with which he died? <A. Yes, Sir. 

“QO. When was your first treatment of that particular disease? A. 1 do not 
remember the exact date; I treated him before Dr. Martin and also after he 
treated him, and I saw him a few times while Dr. Martin was. treating him. 

“QO. What was that disease? A. Chronic Bright’s disease and high blood 
pressure. 

“QO. Can you tell us rather definitely when the first visit was that he called 
at your office? A. No, sir, I can not. 

“Q. Dr. Martin stated that he treated him the first time on May 17th, 1928, 
was it before that time? A. I treated him before Dr. Martin treated him and 
also afterwards, and I saw him a few times while Dr. Martin was treating him.” 

Dr. Lafferty never became more definite on the trial as to the time Sheridan 
first consulted him with reference to the disease of which he died than to say 
that he treated him before Dr. Martin treated him. 

Dr. Martin testified that he was first consulted by Sheridan, and found him 
with what might be said to have been the disease of which he died, on May 
17, 1928, which was more than four months after the day he first applied for 
membership in the defendant association. 

H. N. Simmons, who took Sheridan’s application for membership, found 
him at work in his field gathering corn. He was Sheridan's neighbor, and knew 
him well. 

“OQ. What was his appearance, he appeared to be in good health? A. Yes, 
Sir. He was in good health as far as I could see. 

“QO. You knew him personally and you went around and solicited his mem- 
bership? A. Yes, Sir. That was my business, soliciting for the Thibodaux 
Benevolent Association.” 

Sheridan’s answers were written down by this witness as given him by 
Sheridan, and he was-recommended by this witness to the defendant association 
for membership with the answers given. 

In his application for membership, Sheridan answered “No” to all questions 
asked him about diseases. On answer to a specific question about kidney trouble, 
he answered “No.” 

[4] It has been decided a number of times that a policy of life insurance is 
not to be set aside on the ground that the applicant untruthfully answered ques- 
tions concerning his health, even though it turned out afterwards that applicant, 
unknowing to himself, was infected at the time with a disease which in the end 
terminated his life. Cole v. Life Ins. Co., 129 La. 704, 56 So. 645, Ann. Cas. 
1913B, 748: Goff v. Mutual Life Ins. Co., 131 La. 98, 59 So. 28; Valesi v. 
Mutual Life Ins. Co., 151 La. 405, 91 So. 818; Cunningham v. Penn Mutual Life 
Ins. Co., 152 La. 1023, 95 So. 110; Carroll v. Mutual Life Ins. Co., 168 La. 
953, 123 So. 638. 

|5] The preponderance of the evidence does not show that Sheridan was 
suffering with Bright’s disease on September 1, 1927, the day of his application 
for membership, nor on September 6, 1927, the day the certificates sued on were 
issued. 

The defense in that respect is not sustained. 

The record shows that Sheridan, after becoming a member, failed to keep 
up his memberhhip by paying assessment dues 
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Article 6 of the agrement under which the defendant was formed contains 
he provision: “It being understood that such member shall cease to be a mem- 
ber and shall forfeit his rights to any benefit to his or her certificate and to all 
funds or affairs of this co-partnership and without further notice, in the event 
they shall fail to pay such assessment dues within 20 days after they have been 
otified by the Association to pay the same. And the mailing of such notice 
shall be conclusive evidence that it has been received by the member. Such de- 
ulting member, if not over age and in good health may be re-instated in the 
scretion of the Board, upon the payment of all dues and assessments owed by 
him or her to this Association.” 

It has been held that an agreement of this kind in the by-laws of the 

erican Legion of Honor was self-operative and upon failure of a member 

pay dues the member ceased to be a member. Feiber v. Supreme Council, 112 
La. 961, 36 So. 818. 

Delinquency on the part of Sheridan in the matter of his dues to the de- 

ndant is conclusively shown by his application for reinstatement. This applica- 
bears date October 22, 1928, and contains the following stipulation on the 

of Sheridan: “I * * * apply for re-instatement in the Thibodaux Be- 
lent Association and for that purpose I hereby represent and warrant that 

ive no sickness or disease and have met with no accident leaving me in a 

sed, disabled or crippled condition since my membership lapsed; that my 
general health is good.” 

Defendant avers that Sheridan was aware at the time the above statement 

s made that it was untrue. There can be no doubt about it, in view of the 

of Dr. Lafferty and Dr. Martin to the Pan-American Life Insurance 
Company, their subsequent testimony given on the trial of the case, and the 
sworn statement to the Pan-American Life Insurance Company by Sheridan 
nself on July 19, 1928, in his application for benefit payments to that company. 

Mr. Blackwell, who took Sheridan’s application for reinstatement, testified 
on the subject as follows: 

“QO. Do you recall having taken an epplication for the re-instatement of 
G. C. Sheridan? A. Yes, Sir. 

“QO. Where was that taken? A. Just inside the Great Southern pasture I 

him one morning.—I don’t know where he was going, but I met him and 
isked him about it—to let me reinstate him. At that time it cost one dollar 

re-instatement and I said you can go ahead and pay me later. He didn't 
the money with him; so in about a week later or two weeks I met him 

Bogalusa and he paid-me the dollar. He told me that morning—he 


says, I’m 
today, and I says, well, if you die I'll make the company go out and get 
$1,000.00, or something like that, just joshing. 
“QO. Was G. C. Sheridan doing anything at that time, that you know of, 
kind of work? <A. I don’t know. The morning I reinstated him he was in 
urry. He wanted to get back home to do something; seems to me like he 
id he wanted to dig potatces. He was in a hurry, any way. 

“Q. Who suggested his re-instatement, you or him? <A. I did.” 

\s against this testimony that Mr. Sheridan was up and about and not 

on October 22, 1926, we have his application to Pan-American Life Insur- 
e Company for benefit payments under his policy in that company made July 
1928, more than a month previous. He was then asked: 

“©. Are you wholly, continuously and permanently disabled? A. Yes. 

“Q. Will you be unable for the remainder of your life to perform any work 
‘onduct any business for gain, compensation or profit? A. Yes. 


“Q. When did you quit work entirely? A. January 1, 1928. 


“Q. For what proportion of each day are you confined to your bed and to 
ur house? A. All day, except calling on doctor.” 


Dr. Lafferty and Dr. Martin both testify that they had, at the time he 


plied for benefits to Pan-American Life Insurance Company, given him to 


derstand the nature of the disease with which he had been taken. 


[6] His statement to the Thibodaux Benevolent Association in his applica- 
n for re-instatement to membership that he was not diseased, and that his 
neral health was good, was to his knowledge untrue, and untrue to the extent 
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that it must have the effect of rendering his membership in that association, to- 
gether with the certificates sued on, null and void, and of no force and effect, 
if it is admissible against the plaintiff. Goff v. Mutual Life, 131 La. 98, 59 So. 
28; Lee v. N. Y. Life, 144 La. 445, 80 So. 652; Null v. Sovereign Camp, W. O. 
W., 2 La. App. 401; Vaughn v. Metropolitan Life, 3 La. App. 614. It is therefore 
necessary to act on plaintiff's objections in connection with Sheridan’s applica- 
tion to the defendant association for reinstatement. 

Her objections, abbreviated as much as possible, without taking from their 
meaning and effect, may be stated as follows: 

(1) That, under the provisions of Act No. 97 of 1908, where no medical 
examination was required before issuing insurance on the life of an insured, as in 
this case, the defendant waived any defense in regard to the health of the in- 
sured, which defense seeks to defeat the payment of the policy. 

(2) That, under the provisions of Act No. 227 of 1916, no statement made 
by the insured can be used as a defense on a policy issued, unless such state- 
ment be contained in the application. In this case none was annexed to the 
policy or certificate. 

(3) That under the provisions of Act No. 227 of 1916 neither the insured 
nor the beneficiary is bound by any by-law, constitution, or regulation not at- 
tached to, or made part of the certificate furnished to the insured and_bene- 
ficiary. 

(4) And for the further reason that the defense set up in the answer does 
not allege sufficient legal facts to support a defense to defeat recovery under the 
policy sued on in this case. 

Sheridan’s application for reinstatement contains the following stipulation: 
‘““* * * Tn consideration of my re-instatement I hereby agree that my original 
application, my declaration thereon, my declaration hereon, my certificate, and 
by-laws of the Association, dated October 30th, 1925, shall in the event of my re- 
instatement, constitute the contract between myself and the Thibodaux Benevolent 
Association, and that if re-instated, my beneficiary or beneficiaries will not be 
entitled to any insurance caused by my death in the event it occurs before the 
day of my re-instatement; nor will they be entitled to any benefits if any mis- 
representations have been made by me.” 

[7] Plaintiff contends that Act No. 97 of 1908 governs this case, and that, 
even though fraud in answering questions may be charged and established, fraud 
is not an available defense under this act when a medical examination has not 
been required. 

This act provides that: “Whenever life, health or accident insurance com- 
panies, which issue policies or contracts of insurance to the assured without a 
medical examination of the assured by a physician, it shall be presumed (when- 
ever it appears that the agent of the company has had an opportunity to ascer- 
tain the true condition of the health, habits or occupation of the assured, and 
has certified to the company the desirability of the risk), that the knowledge 
acquired, or which might have been acquired with reasonable diligence by the 
agent of the company in securing the application, as to the health, habits or oc- 
cupation of the assured, has been disclosed to his principal; and it shall also 
be presumed that the company has waived its rights to claim a forfeiture of 
the policy based on the ground that the assured did not make true and full 
answers in the application as to the health, habits or occupation whenever it shall 
appear that the agent of the company knew, or might have ascertained with 
reasonable diligence, the true condition of the applicant’s health, or the real 
facts as to his habits or occupation, knowledge of the agent of the company in 
writing the application, or of the collector of the company in collecting the pre- 
miums from the assured, shall be imputed as notice to the company, as to the 
health, habits or occupation of the assured.” 

This act seems to us, by its terms, to contemplate only insurance companies 
that issue policies to be paid by the insurance company after the death of the 
insured. Under defendant’s organization, the certificates issued are paid after the 
death of a member, not by the association, but by means of assessments levied on 
the membership. 

Furthermore, the insurance companies contemplated by this act have agents 
with authority from the company to sell insurance for profit on the part of the 
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company. In the defendant association there is no profit to the association in 
issuing certificates to those who become members. Then, again, the insurance 
companies contemplated by the act are such as have agents with authority from 
the company, upon selling insurance, to have the health of the person to whom 
the sale is made examined by a physician. The defendant association has no 
such agents, but, as testified to by Mr. Le Blanc, an examination by a physician 
of the health of an applicant may be ordered, if his answers indicate that it is 
idvisable that it be done. 

\rticle 10 of the articles under which the defendant association exists 
stipulates on this subject as follows: “It is understood and agreed that these 
articles, as well as the application and beneficiary certificate, are parts of the 
tract or agreement between the association and the member. The application 
of a person is accepted by the association based upon the statement of facts 
contained in it, which are taken as true and correct, whether written by the 
person or not, and if any part of same is untrue, or if any misrepresentation 
has been made to gain admission into the association, or for any other purpose, 
the person agrees that his or her membership shall be null and void—in which 
case he or she shall not be entitled to any benefits of this association.” 

In the case of Russ v. Supreme Council of the Legion of Honor, 110 La. 
588, 24 So. 697, 98 Am. St. Rep. 469, the Supreme Court held: “A benefit cer- 
tificate issued by a mutual aid association to one of its members is a contract, 
which can be changed only by the consent of both parties.” The case of Randazzo 
vy. La. Mutual Aid Fire Indemnity Society, 13 Orleans App. 223, is to the same 
eltect. 

In the case of Mull v. Sovereign Camp, W. O. W., 2 La. App. 401, the court 
said (we quote from the syllabus): “A false statement by an applicant for 
raternal benefit insurance to the effect that he had not consulted a physician 

five years and was ‘never sick’ voids the certificate of insurance subsequently 
d by the fraternal benefit society when the application contains a clause 
stipulating that any false statement contained therein shall vitiate the insurance. 
Particularly is this true when the applicant is shown to have been suffering with 
tuberculosis at the time the application was executed.” 

\ccording to Bacon on Benefit Societies and Life Insurance (3d Ed.) § 50, 
p. Sl, and section 193, p. 399, the application of statutory provisions, such as 
\ct No. 97 of 1908, to benevolent associations, depends on the evident intent of 
the act. 

lhe same subject, application of statutes of the kind mentioned to benevolent 
associations, is considered in Vance on Insurance, § 30, p. 59 et seq. and Ruling 
( Law, vol. 19, subject, Mutual Societies, § 7, p. 1185 et seq. We do not quote 
trom these authors because to get their views it is necessary to read the entire 
sections on the subject. 


In the case of Massachusetts Protective Ass’n v. Ferguson, 168 La. 271, 121 











s 863, it. was held that, although fraud was charged in obtaining a_ policy, 
obtained without medical examination as provided for in this act, the charge 
did not render the act any the less applicable. But in that case the policy seemed 
to he one of the standard forms of mutual life insurance; therefore we think 
th 


ase not governing in the present situation. 


lt is our conclusion that Act No. 97 of 1908 was not intended to, and there- 
« does not, apply to benevolent associations having only such purposes, objects, 
and government as the defendant. 

|8, 9] The plaintiff further cites and relies on Act No. 227 of 1916. This act 
refers to life insurance, and provides: “That every policy of insurance issued 

* * by any life insurance corporation doing business within the State shall 
tain the entire contract between the parties and nothing shall be incorporated 
erein by reference to any constitution, by-laws, rules, application or other 
lings unless the same are endorsed upon or attached to the policy when issued; 
and all statements purporting to be made by the insured shall in the absence 
raud be deemed representations and not warranties, and no statement or 
‘ements not endorsed upon or attached to the policy when issued shall be 
in defense of a claim under the policy unless contained in a written applica- 
tion and unless a copy of such statement or statements be endorsed upon or at- 
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tached to the policy when issued. Any waiver of the provisions of this section 
shall be void.” 

This act is expressly limited in its application to corporations. The defend- 
ant is not a corporation. Not only that, but the act provides an exception when 
there has been fraud in the representation. The Supreme Court, in considering 
this provision in the act, has held that the provisions of the act do not protect 
the insured if fraud has been practiced in answers of such character that the 
insurance companies were thereby deceived and would be defrauded if the con- 
tracts are enforced. This was decided in Goff v. Mutual Life, etc, 131 La. 98, 
59 So. 28; Lee v. New York Life, etc., 144 La. 445, 80 So. 652. The same is the 
proper inference from Valesi v. Mutual Life, etc., 151 La. 405, 91 So. 818, and 
Carroll v. Mutual Life, 168 La. 953, 123 So. 638. 

This court in the case Jim Vaughn v. Metropolitan Ins. Co. 3 La. App. 
614, acting on a defense of this kind in which this act was invoked, had this to 
say: “We are satisfied from the facts and circumstances in the case that he 
[meaning the insured] must have been aware and was aware that he had tuber- 
culosis at the time he applied for the insurance; therefore his answers amounted 
to a fraud on the defendant within the sense and meaning of the law.” 

In the case Lee v. New York Life, the insured as in this case, had Bright's 
disease. As already stated, the act in question is limited to corporations, con- 
sequently it does not in terms apply to the defendant. But suppose it is to be 
applicable, under the exception which it contains, when there has been fraud it 
does not govern the situation in the present case, because fraud is charged and 
proved in the matter of the reinstatement. Therefore the reinstatement as well 
as the certificates sued on must be regarded and held to be null and void. 

[10] Bfore concluding, we desire to say that Act No. 256 of 1912 (title 
Amended Act No. 287 of 1914), providing for the organization, admission, and 
regulation of associations transacting the business of life, accident, benefit, and 
physical disability insurance on the fraternal plan, section 4 of which provides: 
“That except as herein provided, such societies shall be governed by this Act, 
and shall be exempt from all provisions of the insurance laws of this State 
* * * and no law hereafter enacted shall apply to them, unless they be ex- 
pressly designated therein,” provides for fraternal orgafizations having a lodge 
system and a ritualistic form of government. The act for said reasons does 
not apply to the defendant, which was not organized for fraternal purposes, has 
no lodge system, and is not governed in the way stated 

The judgment appealed from is in our opinion erroneous and contrary to the 
law and the evidence, and should be annulled and set aside and plaintiff’s demand 
rejected. 

For these reasons, the judgment appealed from herein is annulled, avoided, 
and set aside, and the demand of Mrs. Cora Sheridan, the plaintiff, is now re- 
fused and rejected at her cost in both courts. 


FINLEY v. MASSACHUSETTS MUT. LIFE INS. CO. No. 31014. 
Supreme Court of Louisiana. March 30, 1931. 
Rehearing Denied April 27, 1931. 
134 Southern Reporter 399. 
1. INSURANCE. 

Insurer’s resolution apportioning surplus to policyholders immediately created 
“debt” in insured’s favor, although under policy dividend was to be paid later; 
hence policy was in force when insured died (Act No. 88 of 1906). 

Under the terms of the policy, it was the duty of insurer to credit 

the amount of the surplus apportioned to the policy to the reduction of a 
premium loan due by insured to insurer, which would have kept the policy 
in force beyond the date on which insured died, notwithstanding that 
the policy also provided that it would participate at the end of the first 
policy year, and annually thereafter, in the distribution of the surplus 
funds of the company, and that the dividend provided by the resolution 
was not due to, and could not be credited to, the policy until its forth- 
coming anniversary, which occurred after the policy lapsed. 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 
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2. INSURANCE. 


Policy provisions are construed strongly against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Civil District Court, Parish of Orleans; Wm. H. Byrnes, Judge. 

Action by Marie S. Finley against the Massachusetts Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Cahn & Cahn, of New Orleans, for appellant. 

Barksdale Bullock, Warren, Clark & Van Hook, of Shreveport, for appellee. 

Opom, J. 

Plaintiff's husband, Edward D. Finley, carried a $10,000 life insurance policy 
payable to her, in the defendant life insurance company. He died on April 30, 
1929. The company refused to pay the policy on the ground that it had expired 
because the insured had failed to pay the premiums, and this suit followed. From 
a judgment in favor of plaintiff, defendant appealed. 

This was an ordinary life policy dated December 9, 1924, but it designated 
March 9, 1925, as the beginning of the first policy year, and the intervening per- 
iod from the date of the policy to March 9, 1925, was covered by temporary term 
insurance. 

The policy contains the following pertinent stipulations: 

“Benefits. 

“This policy will participate at the end of the first policy year, and annually 
thereafter, in the distribution of the surplus funds of the company. At the option 
of the insured, dividends will be (1) paid in cash, or (2) applied in reduction of 
premiums, or (3) used to purchase participating paid-up additions, or (4) held by 
the company to accumulate subject to withdrawal on demand. * * * 

“If this policy becomes a claim by death, the dividend for the current year 
will be paid in cash in addition to the sum insured. * * * 

“If any premium is not paid at the expiration of the grace period, the com- 
pany will, if a written request therefor has been made by the insured and any 
assignee, automatically loan the amount of such premium less any dividend pay- 
able and charge the same as an indebtedness against the policy, bearing interest 
at the rate of six per cent per annum, if the tabular cash surrender value of the 
policy after the payment of such premium will be equal to the total indebtedness 
hereunder with interest thereon to the thirty-first day after the due date of the 
next premium payable hereunder, or to the next anniversary of the policy if no 
further premium will be payable; or if said cash value shall be less than said to- 
tal indebtedness and interest the company will loan to the insured the largest 
nstallment of premium shown by the policy for which the cash value of the policy 
after the payment of such installment) less indebtedness and interest may be 
sufficient, and thereafter the premium on this policy shall be payable in like in- 

stallments, unless a request for a change in due form shall be made; but in no 
case will the company loan to the insured an amount less than a quarterly in- 

tallment of premium unless the balance of premium shall have been paid: 
provided. however, that any dividend accumulations hereunder sha!l first be utilis- 
ed for the payment of such premium, and that while any such premium loan is 
utstanding dividends apportioned to the policy shall be applied to the reduction 

said loan. The whole or any part of any such loan may be repaid at any time 
* * * [Italics ours.] 

“Failure to pay a policy loan or premium loan, or to pay interest thereon, 
hall not avoid the policy unless the total indebtedness thereon including accrued 
nterest shall equal or exceed the loan value of it at the time of such failure, nor 

intil thirtv-one davs after notice has been mailed by the company to the last 
known address of the insured and of any assignee of record at the home office of 

company. * * * 


“Non-forfeiture Provisions. 

“Upon default in the payment of any premium after two full annual pre- 
niums have been paid hereon, this policy will be binding upon the company as 
articipating paid-up insurance of a reduced amount unless participating ex- 
ended term insurance shall have been selected by the insured as the automatic 
on-forfeiture option in case of default. * * * The extended term insurance shall 
ntinue the insurance in force from the due date of the premium in default for 
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its original amount and any outstanding paid-up additions less any indebtedness 
to the company hereon, but without the right to loans. * * * [Italics ours.]” 

There is no dispute as to the facts pertinent to the issues here involved. In 
his application for the insurance, the insured requested automatic loans, and that 
the dividends due on the policy be applied to a reduction of the premiums, and 
selected extended term insurance as the nonforfeiture benefit. Under the terms 
of the policy, in case of default in the payment of premiums, the remaining cash 
value of the policy would be used to purchase extended term insurance at net 
single premium rates. 

The policy was written in accordance with the Massachusetts statute and in 
compliance with Act No. 88 of 1906 of this state. 

The premiums paid in cash by the insured, and the dividends apportioned to 
the policy and used to reduce the premiums, kept the policy alive and in force 
until December 9, 1928. On that date there fell due a quarterly premium of 
$68.50, which, if paid, would have kept the policy alive and in force until March 
9, 1929. But it was not paid, and, under the terms of the policy, it lapsed on De- 
cember 9, 1928. 

But on that date the policy had a total cash surrender value of $463.30. How- 
ever, the insured owed the company at that time a premium loan of $432.97, leav- 
ing the net cash surrender value of the policy $30.33. This latter amount was 
sufficient to carry the policy as extended term insurance in the sum of $9,567 up 
to and including April 17, 1929. 

On February 26, 1929, the company sent the insured a statement showing 
these facts and notified him that the policy would expire on April 17th of that 
year. The insured died on April 30th, thirteen days later. 

The statutes of Massachusetts (G. L. Mass. c. 175, § 140) and of this state 
(Act No. 88 of 1906) require that the surplus accruing upon a policy of insurance 
“shall be ascertained and distributed annually, and not otherwise.” In accordance 
with this provision of the law, there was written into the policy the following 
stipulation: 

“This policy will participate at the end of the first policy year, and annually 
thereafter, in the distribution of the surplus funds of the company.” 

In further compliance with these statutes, the company did ascertain the 
surplus earned by it in the year 1926, and by resolution its board of directors 
provided for its distribution. On January 25, 1928, it was resolved: 

“]—That from the surplus funds of the Company a distribution or return 
of surplus be made to policyholders during the twelve months beginning with 
June, 1928, and ending with May, 1929; that such distribution be made on the 
‘Contribution to Surplus’ plan according to a schedule to be prepared by the 
Actuary and approved by the President and Secretary; and that the total sum 
so distributed shall not exceed Fourteen Million Doll: rs ($14,000,000). 

“2—That these returns of surplus are to be made on the anniversaries of the 
policy dates, on all policies in force, without reference to whether any premium 
that may be due at that time is paid or not, except that in the case of dividends 
payable under twelve months Temporary Term Insurance, such dividends will be 
available only in reduction of the first premium or any installment thereof under 
the policy as renewed. 

“3.—That a policy which has been changed in kind or amount during the cur- 
rent policy year is to have its share of surplus determined by its status at the 
end of such year. 

“4. That in the case of any policy becoming a claim by death during the 
current policy year, the dividend for the current year will be paid in addition 
to the proceeds of the contract.” 

It is admitted by the company that the pro rata share of this surplus allotted 
the policy held by the insured in this case, was $15.79. 

As already stated, the policy lapsed on December 9, 1929, and that on that 
date, it had a net cash surrender value of $30.33, which was sufficient to carry 
the policy as extended term insurance for $9,567 until April 17, 1929. In calculat- 
ing the net cash surrender value of the policy, the company did not take into 
consideration the $15.79 which was due to the policy under its resolution of Jan- 
uary 25, 1928, as its pro rata of the surplus distributed. The resolution provided 
that this surplus was to be distributed to the policyholders during the twelve 
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months beginning with June, 1928, and ending with May, 1929. The policy here 
involved lapsed between those dates, and when it lapsed, as already stated, it had 
a cash surrender value of $463.30. But on that date the insured was due the 
company a premium loan of $432.97, which reduced the cash surrender value of 
it to $30.33. The policy provides that: 

“While any such premium loan is outstanding, the dividends apportioned to 
the policy shall be applied to the reduction of said loan.” 

Now if the dividend apportioned to this policy by the company’s resolution, 
that is, the sum of $15.79, had been applied on December 8, 1928, when the policy 
lapsed, to the reduction of the insured’s premium loan, said loan would have been 
reduced from $432.97 to $417.18, and the policy would have had a net cash sur- 
render value of $46.12, which amount it is admitted, was sufficient to keep the 
policy alive and extend it beyond the date of insured’s death. In other words, if 
the insured was entitled to credit for this $15.79 on December 8, 1928, then the 
policy was in force and effect when he died. 

The company’s resolution of January 25, 1929, providing for “a distribution 
or return of surplus” to the policyholders, sets out, in paragraph 2, “that these 
returns of surplus are to be made on the anniversaries of the policy dates, on all 
policies in force.” 

The anniversary date of the policy here involved was March 9th, on which 
date the company was due to pay this dividend of $15.79. 

The respective contentions of plaintiff and defendant are these: The plaintiff 
contends that the insured was entitled to credit for this amount on December 
8, 1928, and, as has been shown, if he had been given the credit on that date, the 
policy was in force when he died. 

The defendant insurance company contends, on the contrary, that “the divi- 
dend provided by the resolution was not due to the policy until its forthcoming 
anniversary, March 9, 1929, and therefore could not be used as contended by the 
beneficiary, to increase the net cash surrender value at the date of the prior lapse 
on December 29, 1928.” 

The contention made by the insurance company is not well founded. The sur- 
plus funds distributed by the company by its resolution in January, 1928, had 
already been earned. That surplus was due the policyholders under the law. 
When the amount of it was ascertained and a resolution adopted providing for 
its distribution and payment, the amount apportioned to the policies, according 
to the schedule made by the actuary, became a debt due by the company to the 
policvholders. The resolution provided that these amounts should be paid dur- 
ing the year beginning with June, 1928, and ending with May, 1929. The effect 
of the resolution was to set aside a sum not exceeding $14,000,000 to the credit 
of the policyholders, each to share therein according to proper schedule of ap- 
portionment. The adoption of the resolution was the declaration of a dividend. 
The company therefore held in its hands these amounts to the credit of the 
policyholders. It was indebted unto them in these amounts, and the fact that 
the payments were to be made on future dates, that is, on the anniversary dates 
of the policies, did not change the status or realtionship of debtor and creditor 
between the company and its policyholders, once that relationship was created 
by the resolution. The defendant company became a debtor to each and every 
one of its policyholders the moment the resolution providing for the distribution 
of the surplus became effective in an amount ascertained by the actuary. It ad- 
mits that the amount of its indebtedness to the insured in this case by virtue of 
said distribution was $15.79, and on May 1, 1929, made out and tendered to the 
beneficiary a check for that amount. But it contends that it did not become in- 
debted unto the insured until the time came for the payment to be made. We 
do not subscribe to that view. 


“The declaration of a dividend creates a debt against the corporation in favor 
of each stockholder to the amount due him as his pro rata share, and this is 
true although the dividend is made payable at a future date, or ‘at the pleasure 
of the company’ or ‘such time as may be denoted by the Board’” 14 C. J., § 
1238, p. 815. 

“The declaration of the dividend sets apart from the profits of the corpora- 
tion a sum which is to be paid to the stockholders in proportion to their shares, 
and * * * creates a debt due from the corporation to each shareholder, resulting 
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in the relation of debtor and creditor.” Staats v. Biograph Co. (C. C. A.) 236 
F. 454, 458, L. R. A. 1917B, 728 

In the case of Raynolds vy. Diamond Mills Paper Company, 69 N. J. Eq. 209, 
60 A. 941, it was held that the effect of the declaration of a dividend is at once 
the establishment of a debt due from the corporation to each stockholder. 

It has been held that the rights of members of a mutual insurance company 
in the distribution of dividends are analogous to those of stockholders in an or- 
dinary corporation. Zinn vy. Germantown Farmers’ Mutual Insurance Company, 
132 Wis. 86, 111 N. W. 1107. 

[1} The act of the company in distributing the earned surplus was tanta- 
mount to the declaration of a dividend. That act, that declaration, created a debt 
against the company in favor of the policyholders. From the moment the reso- 
Jution took effect, there existed the relationship of debtor and creditor between 
them, regardless of the fact that the amount was to be paid at a later date. When 
this policy lapsed, the insured was due the company a premium loan. At that 
moment, the company was indebted unto him for the dividend which it had de- 
clared in his favor, amounting to $15.79, and the premium loan was automatically 
reduced by that amount. 

That amount had been apportioned to this policy, which provides in precise 
terms that, “while any such premium loan is outstanding, dividends apportioned 
to the policy shall be applied to the reduction of said loan.” The dividend was 
apportioned as of date June 1, 1928 

[2] The settled jurisprudence is that the provisions of an insurance contract 
are to be strongly construed against the insurer. In the case of Mutual Life 
Ins. Co. of New York v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 91, 68 L. 
Ed. 235, 31 A. L. R. 102, Justice Sutherland, the organ of the court said: “The 
rule is settled that in case of ambiguity that construction of the policy will be 
adopted which is most favorable to the insured.” 


See Massachusetts Protective Association vy. Ferguson, 168 La. 271, 121 So. 
863; Corporation of Roman Catholic Church vy. Royal Insurance Co., 158 La. 601. 
104 So. 383; Mutual Life Ins. Co. of New York v. New, 125 La. 41, 51 So. 61, 27 
L. R. A. (N. S.) 431, 136 Am. St. Rep. 326; McMaster v. New York Life Ins. Co., 
183 U. S. 25, 22 S. Ct. 10, 46 L. Ed. 64; Lawrence v. Penn Mutual Life Ins. Co., 
113 La. 87, 36 So. 898, 1 Ann. Cas. 965. 

Counsel for the insurance company, in their brief say: 

“We will concede, without the necessity of citation, the axiomatic principle 
that it is the duty of the insurer to apply any credits to a policy in its hands to 
the benefit of the policy, so as to keep it in force as originally issued as long as 
possible, and thereafter to maintain it in its converted form for the greatest per- 
iod of time that these credits will provide.” 

It was the duty of the insurer in this case to credit the amount of the sur- 
plus apportioned to the policy or the dividends declared on the policy loan due 
by the insured. That would have kept the policy in force to a date subsequent 
to the date on which the insured died. 

Counsel far defendant have directed our attention to that part of the stat- 
utes declaring “that the proportion of the surplus accruing upon said policy shall 
be ascertained and distributed annually and not otherwise,” and to the following 
provision in the policy: 

“This policy will participate at the end of the first policy year, and annually 
thereafter, in the distribution of the surplus funds of the company.” 

This does not mean, as contended by them, that under no circumstances 
could the insured get the benefit of the apportioned surplus, this dividend, except 
at the end of the policy year. Normally the policy would participate in the sur- 
plus only at the end of the policy year. But under certain contingencies it would 
participate before the end of the year. For instance, it is provided that, “if this 
policy becomes a claim by death, the dividend for the current year will be paid 
n cash in addition to the sum insured.” It would hardly be contended that, if 
he insured had died six months before the end of the policy year, the company 


would have postponed the payment of this dividend until the end of the policy 
vear. 
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The lower court awarded plaintiff the full amount of the policy, less the 
amount of the insured’s indebtedness for premium loans. That judgment is 
correct, and is accordingly affirmed, with all costs. 


CLAY v. NEW YORK LIFE INS. CO. No. 28374. 
Supreme Court of Minnesota. April 24, 1931. 
236 Northwestern Reporter 305. 
1. INSURANCE. 


Evidence sustained finding that insured’s death from bursting artery in brain 
when he slipped while pushing truck was due to accidental cause. 
Syllabus by the Court. 
The record discloses sufficient evidence to support a finding that the 
insured’s death was due to accidental cause, where, while exerting himself 

in pushing a heavy truck, he slipped and burst an artery in the brain which 

caused death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 
In action on life policy for accidental death from bursting of artery, defend- 
ant had burden to show insured’s arteries were diseased. 
Syllabus by the Court. 
The burden was on the defendant to show that insured’s arteries were 
diseased. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Appeal from District Court, Yellow Medicine County: Harold Baker, Judge. 

Aciion by Byrdina R. Clay against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

\ffirmed. 

Doherty, Rumble, Bunn & Butler, of St. Paul, for appellant. 

Daly & Barnard, of Renville, for respondent. 

Lorinc, J. 

In an action upon the double indemnity feature of a life insurance policy 
plaintiff recovered a verdict. Defendant moved for judgment notwithstanding 
the verdict, which was denied, and judgment was entered from which the de- 
fendant has appealed. The death of the insured was admitted, and the defend- 
int paid the face of its life insurance policy but refused to pay the double indem- 
nity under the provision which covered death resulting directly and independently 

f all other causes, from bodily injuries effected solely through external violent 
ind accidental cause, but not if the death resulted directly or indirectly from ill- 
ness or disease of any kind. 

In this case the insured was the proprietor of a public garage, having several 
men in his employ. On the day that his death occurred, a blizzard was sweeping 
the country and his garage was crowded with cars. His service truck pulled in 

loaded truck and he was engaged in helping one of his men push the service 
truck over the floor of the garage. Skeie, the man whom he was assisting, saw 
that he was exerting himself in the pushing of the truck and that he slipped with 
ne of his feet and immediately straightened up but toppled and fell into Skeie’s 
rms. Within a few minutes he died of cerebral hemorrhage. 

[1, 2] About seventeen months prior to the accident he had been examined 

r life insurance and it was found that he was in good health, having a blood 
pressure of 128 systolic over 82 diastolic. From that time on he appeared to be 
n good health until the time of his death. There was no evidence that he suffered 
irom hardening of the arteries or that his arteries were diseased or defective in 
ny way, and the plaintiff’s physicians gave it as their opinion upon the trial 
that it was unlikely that they were so diseased. At any rate, the burden was upon 
the defendant on that phase of the case. Lickleider v. Association, 184 Iowa, 423, 
66 N. W. 363, 168 N. W. 884, 3 A. L. R. 1295. The plaintiff’s expert witnesses 

stified that in their opinion the cause of the death of the insured was the cere- 
bral hemorrhage which was brought on by his slipping at the time that he was ex- 
erting a great deal of force to move the truck. One of them explained his opin- 
on by saying that as the result of his exertions the blood pressure would be 
raised particularly in the brain. Then there was superimposed on that pressure, 
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by the slipping, a severe jolt or jar which caused the hemorrhage. In his opinion 
this might occur with a practically normal blood vessel. These medical experts 
admitted that it was possible that the hemorrhage might have occurred before 
the insured slipped, but that it was improbable that the exertion without the 
slipping would cause the hemorrhage in a man of his age and condition of health. 

The defendant contends that the evidence is insufficient to support a finding 
on the part of the jury that the insured slipped just before he fell into Skeie’s 
arms. While this was disputed by two witnesses, we are of the opinion, from a 
careful reading of the record, that it was a question for the jury, and that if a 
slip caused the hemorrhage, the plaintiff's judgment should stand. 

The defendant has presented a comprehensive brief wherein, amongst other 
things, there is discussed the distinction between an injury which occurs through 
accidental means, and an accidental injury or death. There has also been pre- 
sented to the court an elaborate monograph entitled “Accidental Means,” by Wil- 
liam Marshall Bullitt, which discusses the subject at considerable length; but as 
we view the case that distinction is not important, because if the plaintiff has a 
case at all, it arises out of an injury which was due to accidenal cause, namely 
the slipping, which caused the hemorrhage. 

Many cases are cited on page 22 of Bullitt’s monograph which support a re- 
covery in situations similar to that here involved. R. Ludwig v. Preferred Acci- 
dent Co., 113 Minn. 510, 130 N. W. 5; Frommelt v. Travelers’ Ins. Co., 150 Minn. 
66, 184 N. W. 565; Life & Accident Co. v. Schmaltz, 66 Ark. 588, 53 S. W. 49, 
74 Am. St. Rep. 112; Lickleider y. Association, supra; U. S. Mutual Accident 
Association v. Barry, 131 U. S. 100, 9 S. Ct. 755, N. Y. 380, 167 N. E. 506: 66 
A. 1. BR. 870, 33 1,. Ed. 60. 

The judgment is affirmed. 


METROPOLITAN LIFE INS. CO. v. SCOTT. No. 29364. 
Supreme Court of Mississippi, Division A. May 4, 1931. 
134 Southern Reporter 159. 
Syllabus by the Court. 
INSURANCE. 

Insurer’s failure to deliver copy of application with life policy held not to 
preclude reliance on express conditions appearing in policy itself (Code 1930, § 
5174). 

Life insurance policy in question was complete in itself and purported 

to contain in plain language all the terms, conditions, and stipulations of 
the contract. Both application and policy contained representations or 
stipulations in reference to the same subject-matter. Insurer in suit on 
policy offered to show breach of express conditions and warranties con- 
tained in policy. Evidence offered would also have had an effect of de- 
nying or showing falsity of representations contained in application which 
was not delivered with policy. 

(For other cases, see Insurance, Dec. Dig. § 651[1].) 

Appeal from Circuit Court, Adams County; R. L. Carhan, Judge. 

Suit by Clarence Scott, administrator of the estate of Hattie Scott, deceased, 
against the Metropolitan Life Insurance Company. Judgment for the plaintiff, 
and the defendant appeals. 

Reversed, and cause remanded. 

Wells, Jones, Wells & Lipscomb and W. R. Newman, Jr., all of Jackson, for 
appellant. 

Kennedy & Geisenberger, of Natchez, for appellee. 

Cook, J. 

The appellee, Clarence Scott, administrator of the estate of Hattie Scott, de- 
ceased, instituted this suit in the circuit court of Adams county against the ap- 
pellant, Metropolitan Life Insurance Company, seeking to recover on a policy of 
life insurance for $500 issued to the said Hattie Scott, and payable, in the event 
of death of the insured prior to the date of the maturity of the endowment, to 
the executor or administrator of the insured. Upon the trial of the cause there 
was a verdict and judgment in favor of the appellee, which was entered in pur- 
suance of a peremptory instruction so directing, and from this judgment this ap- 
peal was prosecuted. 
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The policy of insurance was issued by the appellant on the 1st day of October, 
1929, and the insured died on the 23d day of December, 1929. The policy, the 
original of which was filed as an exhibit to the declaration, provided, among other 
things, that “if, (1) the Insured is not alive or is not in sound health on the 
date hereof; or if (2) before the date hereof, the Insured has been rejected for 
insurance by this or by any other company, order or association, or has, within 
two years before the date hereof, been attended by a physician for any serious 
disease or complaint, or, before said date, has had any pulmonary disease, or 
chronic bronchitis or cancer, or disease of the heart, liver or kidneys, unless such 
rejection, medical attention or previous disease is specifically recited in the ‘Space 
for Endorsements’ on page 4 in a waiver signed by the Secretary or an Assistant 
Secretary; or if (3) any Policy on the life of the Insured hereunder has been 
previously issued by this Company and is in force at the date hereof, unless the 
number of such prior Policy has been endorsed by the Company in the ‘Space for 
Endorsements’ on page 4 hereof (it being expressly agreed that the Company 
shall not, in the absence of such endorsement, be assumed or held to know or to 
have known of the existence of such prior Policy, and that the issuance of this 
Policy shall not be deemed a waiver of such last mentioned condition), then, in 
any such case, the Company may declare this Policy void and the liability of the 
Company in the case of any such declaration or in the ase of any claim under 
this Policy, shall be limited to the return of premiums paid on the Policy, ex- 
cept in the case of fraud, in which case all premiums will be forfeited to the 
Company.” 

To the declaration the appellant filed a plea of the general issue and three 
special pleas, setting up as a defense to the policy that the company agreed to 
pay the face amount of the insurance “subject to the conditions below and on 
page 2 ie each of which is hereby made a part of this contract, and con- 
tracted by the insured and every person entitled to claim hereunder to be a part 
hereof,” and that under the heading of “ Conditions” on page 2 of said policy con- 
tract are found the provisions quoted eee and particularly set forth that on 
the date of the policy the insured was not in sound healh, that within two years 
before the date of the policy she had been attended by a physician for a serious 
disease or complaint, and that on or before the date of the policy the insured had 
serious pulmonary diseases and diseases of the kidneys and liver, to wit, inter- 
stitial nephritis, or Bright’s Disease, grippe, and acidosis. These several pleas 
further averred that there were no waivers whatever of said conditions indorsed 
on the policy and that, on account of the breaches of the ahove-quoted condi- 
tions, the appellant had exercised its contract right to declare the policy sued 
on void, and had offered to return to appellee the premiums paid on said policy, 
and tendered into court with said pleas the amount of said premiums, and all 
costs incurred to the date of such tender. 

To these special pleas the appellee filed replications averring, in substance, 
that he ought not to be barred of recovery by reason of anything set up in said 
pleas, because the said appellant required the insured, Hattie Scott, to sign a 
written application and make answers to questions therein contained; that the 
answers of said insured to these questions show that at the time she made such 
application she was in sound health, and was not suffering from any of the dis- 
eases or complaints mentioned in said pleas, and that she had not been under the 
care of a physician within two years. It further set up that neither the original 
nor a copy of said application was delivered to the insured with the contract of 
insurance issued to her by appellant, and that, under and by virtue of the pro- 
visions of section 5174, Code of 1930, the appellant cannot now deny in any court 
of this state that any of the statements contained in said application are true. 

To these several replications appellant first filed demurrers which were over- 
ruled; thereupon it filed rejoinders, which, in substance, averred that it ought 
not to be precluded from setting up and proving the facts stated in its several 
special pleas by reason of the application for insurance not having been attached 
to the policy of insurance, because the policy of insurance sued on constitutes the 
entire contract between the appellant and the insured, and said applicaion for 
insurance is not made a part of the contract for insurance, but the policy itself 
sets up that it is the entire agreement between the appellant and the insured, and 
consequently there was no necessity for attaching said applicaion to the policy 
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or deliverying a copy to the insured in order for it to be able to set up and prove 
the defenses to said policy of insurance set forth in its special pleas; that it is 
not setting up or relying upon misrepresentations in the application for the policy 
of the insurance, but is relying solely and wholly upon breaches of the conditions 
precedent to the policy taking effect as contained in the policy itself, irrespective 
of the application, the conditions hereinbefore quoted being again set forth at 
length. Demurrers to these rejoinders were overruled, and thereupon the cause 
proceeded to trial. 

There was testimony offered tending to support the pleadings of respective ° 
parties, and, at the conclusion thereof, the court excluded all the testimony of- 
fered by the appellant to support the defenses set up in the several special pleas, 
on the ground that a copy of the application, was not delivered with the policy, 
and that consequently, by reason of the provisions of section 5174, Code of 1930, 
the appellant was not permitted to deny any of the statemens in said application. 

This ruling of the court, as well as its rulings on the demurrers to the replica- 
tions to the appellant’s second and third special pleas, presents for decision the 
question of whether or not evidence may be offered to show a breach of express 
conditions and warranties contained in a policy of insurance when the establish- 
ment of such a breach would have the effect of denying or showing the falsity 
of representations contained in an application for insurance, which was in no 
way referred to in the policy and was not attached to the policy or delivered 
to the insured. 

Section 5174, Code of 1930, reads as follows: “All life insurance companies 
doing business in the state of Mississippi shall deliver to the insured with the 
policy, certificate or contract of insurance in any form a copy of the insured’s 
application, and in default thereof said life insurance company shall not be per- 
mitted in any court of this state to deny that any of the statements in said ap- 
plicaion are true.” 

The contention of the appellee in the lower court and on this appeal is that, 
since the insured represented in the application that she was of sound health 
and had not within two years been attended by a physician for any serious dis- 
ease or complaint, and that on or before the date of the policy she had not had 
any of the enumerated diseases, the appellant will not be permitted to show a 
breach of conditions or warranties in the policy relating to the same subject-mat- 
ter, for the reason that no copy of the application was delivered to the insured 
with the policy. 

The appellant by its pleadings did not rely upon the falsity of any statements 
or the breach of any warranty found in the application itself, but relied exclu 
sively upon the terms of the policy as the basis of the defenses interposed, and 
it contends that the existence of an application not incorporated into or attached 
to the policy by reference, and not delivered to the insured with the policy, does 
not preclude it from relying on breaches of conditions or warranties contained 
in the policy itself. 

One evident purpose of the statute requiring the delivery to the insured of 
a copy of the application is to exclude or eliminate from the contract an applica- 
tion, a copy of which is not delivered to the insured with the policy, and to render 
ineffective any defenses or attempted defenses based upon anything contained in 
such application, but it does not follow that a failure to incorporate in or attach 
to the policy a copy of the application will preclude the company from relying 
on any defenses available to it under the terms of the policy. In the policy here 
involved there is no language or provision indicating a purpose or attempt on 
the part of the appellant company to make anything found in the application a 
part of the contract. The policy was complete in itself, and purports to con- 
tain in plain language all the terms, conditions, and stipulations of the contract, 
and we do not think the company is precluded from relying on the express con- 
ditions and stipulations appearing on the face of the policy, by reason of the fact 
that the application contained representations or stipulations in reference to the 
same subject-matter. When the company chose to ignore the statements and 
representations appearing in the application, and incorporated in the policy in 
plain terms the conditions and stipulations upon which its validity should rest, 
and the policy was accepted by the insured as constituting a contract, it had the 
right to make any defenses it might have under the terms of the policy, without 
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reference to such applicaticn. In support of the views above erpressed, we refer 
to the case of Kirkpatrick v. London Guarantee & Accident Co., Ltd., 139 Iowa, 
370, 115 N. W. 1107, 19 L. R. A. (N. S.) 102, and authorities there cited, wherein 
the Supreme Court of Iowa had under consideration a statute which in effect, 
is practically the same as section 5174, Code of 1930, and in a well-reasoned opin- 
ion reached a conclusion in accord with the views above expressed. 

It follows from the views herein expressed that the appellant’s demurrers 
to the replications to the second and third special pleas should have been sustain- 
ed, and that the court below committed error in excluding the evidence tending 
to support the averments of the several special pleas. In addition to the aver- 
ments of the replication to the first special! plea in reference to the application 
and the failure of the appellant to deliver a copy thereof to the insured, this repli- 
cation contained a traverse of the averments of the plea, and the general demur- 
rer to this replication was properly overruled. For the errors indicated above, 
however, the judgment of the court below will be reversed, and the cause re- 
manded. 


Reversed and remanded. 


DANIEL v. HZ TNA LIFE INS. CO. No. 4884. 
Springfield Court of Appeals. Missouri. Feb. 23, 1931. 
36 Southwestern Reporter (2d) 688. 
Rehearing Denied April 1, 1931. 
2. INSURANCE. 

Insurer has burden of proving nonpayment of premium as defense to suit 
on policy. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

4. INSURANCE. 
Law does not favor forfeitures of insurance policies. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
5. INSURANCE. 
_ Whether insurer waived forfeiture of policy by nonpayment of premium held 
for jury. 

Evidence showed premium on policy sued on was not paid, of which 
insurer was charged with knowledge; that insurer’s agent came to_bene- 
ficiary’s residence with proofs of death without request from beneficiary; 
that proofs were made out at trouble and expense of beneficiary and at 
time when neither beneficiary nor her attorney knew that policy had lapsed 
for nonpayment of premiums; that proofs were received by insurer’s gen- 
eral office; that insurer after knowledge of beneficiary's claim, and after 
receiving proofs, wrote to its agent suggesting lapse of policy and there- 
after denied liability on policy. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

6. INSURANCE. 

Insurer’s conduct in accepting agent’s acts, not questioning his authority, 
and requesting additional proof from agent, tended to show ratification of waiver 
of lapse of policy sufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Circuit Court, Mississippi County; Frank Kelly, Judge. 

Suit by Julia E. Daniel against the Attna Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

See also Etna Life Ins. Co. v. Daniel, 33 S.W.(2d) 424. 

_ J. M. Haw, of Charleston, Ray B. Lucas, of Benton, and Jones, Hocker, Sul- 
ivan & Angert and Raymond J. Lahey, all of St. Louis, for appellant. 


M. E. Montgomery, of Benton, and Ward & Reeves, of Caruthersville, for 
respondent. 


AILEY, J. 

Plaintiff brought suit as beneficiary on a life insurance policy dated May 20, 
921, issued by defendant to plaintiff's son, Archie D. Daniel, who died August 
“1, 1928. The petition is in the usual form, praying to recover the face value of 
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the policy, to wit, the sum of $2,500. The cause originated in Scott county and 
on change of venue was sent to Mississippi county. Defendant’s answer admit- 
ted the execution and delivery of the policy and the death of Daniel as alleged, 
but set up as a defense that the policy had lapsed, according to the terms of the 
policy, for failure to pay a premium in the sum of $61.85, due May 20, 1928, or 
within 31 days thereafter, and alleged there was no liability under the policy at 
the time of the death of Archie D. Daniel, except for $17.50, the cash surrender 
value of the policy, after deducting outstanding indebtedness against the same. 

Plaintiff's reply was a general denial and a further plea that “such facts do 
not constitute any defense to this action, for the reason that after defendant was 
informed thereof said defendant waived such defense attempted to be set up 
aforesaid by not acting thereon, and by holding out to this plaintiff that the policy 
sued upon was good and valid and binding upon defendant, and by requiring 
plaintiff to expend much time and money making proof of loss and in getting 
up further data required by defendant, and by remaining silent as to such defense 
now alleged, and by requiring plaintiff to expend her time and money, as afore- 
said, under the belief that the said policy was valid and binding.” Upon the issues 
thus drawn, trial was had to a jury, resulting in a verdict and judgment for plain- 
tiff in the sum of $2,339. 88, from which judgment, defendant has appealed. 

At the close of all the evidence defendant offered an instruction in the na- 
ture of a demurrer thereto, which was by the court refused. Defendant assigns 
this as error because: 

“(a) The evidence showed that the policy had lapsed for the non-payment 
of the premitim due May 20, 1928. 

“(b) The evidence showed that the lapse of said policy was never waived 
by the defendant. 

“(c) The evidence showed that W. FE. Walker, the soliciting agent, did not 
and had no authority to waive the lapse of said policy.” 

[1, 2] We shall consider these different phases of the question in order. It 
is well to first reassert certain familiar principles to be applied in such cases. 
After verdict for plaintiff the propriety of the trial court’s refusal to sustain a 
demurrer to the evidence must be decided upon the hypothesis that all evidence 
favorable to plaintiff shall be taken as true and that she is entitled to all favor- 
able inferences reasonably deducible therefrom, but at the same time all infer- 
ences favorable to defendant must be rejected. Thomas Cusack Co. v. Refining 
Co. (Mo. App.) 261 S. W. 727. It is also well settled that where the affirmative 
defense of nonpayment of a premium on an insurance policy is relied upon, the 
defendant has the burden of proving such nonpayment. Lafferty v. Kansas City 
Casualty Co., 287 Mo. 555, 229 S. W. 750. 

[3] In the case at bar defendant offered evidence tending to prove failure 
of insured to pay the premium due on May 20, 1928. Whether or not defendant 
produced evidence sufficient to prove nonpayment to such an extent as to justify 
the trial court in directing a verdict for it upon that theory is not now a question 
before this court. The demurrer to the evidence offered by defendant was gen- 
eral. It was not specifically directed to the question of the insured’s failure to 
pay the premium due. Defendant did not by its demurrer attempt to distinguish 
between the different issues in the case, but thereafter submitted the question of 
nonpayment of the premium in its instruction No. 4. Defendant is now estopped 
from saying that the question of nonpayment of the insurance premium was 
not for the jury after having itself submitted the question under such circum- 
stances. Torrance v. Pryor et al. (Mo. Sup.) 210 S. W. 430, loc. cit. 432; See- 
wald v. Gentry, 220 Mo. App. 367, 286 S. W. 445, loc. cit. 453; Union Station 
Bank v. Wangler (Mo. App.) 254 S. W. 739; Everhart v. Bryson, 244 Mo. 507, 
149 S. W. 307. Moreover, if the question of waiver remained in the case, the 
court could not have directed a verdict even if the evidence did show beyond 
the shadow of a doubt that the policy had lapsed. We therefore deem it unnec- 
essary to review the evidence on that point, the documentary portion of which 
consisted of defendant’s card system record tending to show nonpayment of the 
premium on July 20, 1920, to which date payment had been extended. In fact, 
the jury found the issue as to the lapse of the policy for defendant, as their ver- 
dict clearly indicates. We rule defendant has waived the point that plaintiff's prima 
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facie case, made by the introduction of the policy, was destroyed by evidence of 
non-payment of the premium. 

We come now to defendant’s point (b) on the demurrer to the evidence, i. 
e., that the evidence showed the lapse of said policy was never waived by de- 
fendant. Plaintiff’s testimony on this question was as follows: 


“That she was the mother of the deceased, Archie D. Daniel; that she lived 
at Benton; that her son died on August 31, 1928; that she made proof of death; 
that the blanks that she used for this purpose were secured from W. E. Walker, 
a representative of the defendant, who lived at Cape Girardeau, Missouri; that 
the said Walker saw her at her home about a week after her son’s death when 
he brought papers to her for her to sign; that she did not know who drew up 
the papers; that an attorney, a Mr. Montgomery, represented her; that she sent 
Mr. Walker to Mr. Montgomery; that Walker made one trip to her house before 
she signed the paper and was accompanied by Mr. Montgomery; that she told 
Walker in the presence of Montgomery that he (Montgomery) was her lawyer; 
that she does not know whether or not the premium due May 20, 1928, on the 
policy involved had been paid by her son; that she did not pay it for him; that 
he would pay them himself; that the first time she got any information that the 
defendant was claiming that the policy was lapsed was two or three months after 
her son’s death; that she expended, through her husband, the following money 
for getting the proof of loss on the policy for the defendant: Dr. Wade, $2.00; 
Dr. Haw, $2.00; Mr. Harris Rodgers, $1.00; Mr. Montgomery, $5.00; she stated 
that she still owed something to Mr. Montgomery. 

“On cross examination she testified that it was a few days after her son’s 
death that she employed Mr. Montgomery to look after collection of the policy; 
that she does not remember positive, but she thought she signed two papers in 
making the proof to the defendant; that the sums spent in getting up the proofs 
were spent in connection with the policy involved in this case; that she does 
not know how much she spent in connection with the proofs involved in another 
policy.” 

She further testified she did not send to W. E. Walker, defendant’s repre- 
sentative, and ask him to bring blanks for proof of loss on the policy, but her 
testimony indicates that he came voluntarily. 

M. E. Montgomery, plaintiff's attorney, testified that shortly after the death 
of plaintiff’s son she turned over the policy involved herein and another policy; 
that thereafter Mr. Walker (defendant’s insurance agent) came to his office in 
Benton and told him (Montgomery) that he (Walker) was getting up proof of 
death and they got such information off the policies as Walker wanted; that 
Walker furnished the blank proofs of loss; that he understood Walker (who 
lived in Cape Girardeau some 20 miles from Benton) had been representing the 
AZtna Life Insurance Company (defendant) for a great many years; “that after 
Walker copied the information off of the policies he and Walker went to the 
plaintiff's home in the evening and there Walker asked her for some further in- 
formation; that at that time she signed the proof of loss and a notary being un- 
available, Mr. Walker left the proof of loss with the witness with instructions 
on the next morning to take a notary, or to take the plaintiff before a notary, 
and get her to acknowledge the proof of loss; that it is his recollection that they 
also went that night to see Dr. Wade, who was the attending physician, as request- 
ed by Walker, but he believed Dr. Wade was not in that night; that he (Mont- 
gomery) saw Dr. Wade the next morning and that Dr. Wade filled out the phy- 
sician’s certificate, and that after the certificates were acknowledged both by the 
plaintiff and Dr. Wade the witness mailed them to Walker, as instructed, the 
said mailing apparently being on September 8, 1928; that later Walker communi- 
cated with him, informing him that the defendant wanted a further certificate 








from Dr. Wade as to just when he had attended the deceased and what his diag- 
nosis was and also wanted a certificate from Dr. Haw as to whether Dr. Haw 
had attended him and what his diagnosis was, and in response to this request 


the witness went again to Dr. Wade and got him to make out a new certificate; 
also to Dr. Haw and got him to make out the certificate wanted, and mailed the 
two certificates to Mr. Walker in a letter.” 

It is admitted defendant received the proofs of loss on September 14th. 
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Thereafter, on September 21st, defendant wrote its agent Walker the following 
letter: 

“With reference to policy 285698, the company’s records show that the policy 
lapsed for nonpayment of the May, 1928, premium. Please advise if the insured 
requested extended privilege for this policy and, if so, send such information as 
you may have in writing covering this request. 

“Cordially yours, 
“Gordon H. Campbell [Signed.]” 

In ansyer to Montgomery’s letter, defendant’s agent Walker replied on Sep- 
tember 27, 1928, requesting further information from the doctors Haw and Wade, 
but not mentioning the fact that the policy had lapsed. There was further com- 
munication between Montgomery and Walker by telephone, and finally on Octo- 
ber 10, 1928, Walker wrote Montgomery the following letter, . e. (caption omit- 
ted): 

“With reference to policy numbered 285698 I am advised that the company 
is compelled to comply with the Statutes of Missouri at the time the policy was 
issued, and, therefore, owing to the fact that no request was made by the insured 
to put his policy on extension, the company is liable only for an amount equal 
to the balance of the cash value of this policy. 

“The records show that insured borrowed $245.00 on this contract, and the 
limit of a loan value at the time the policy lapsed amounted to $262.50, therefore 
leaving a balance of $17.50 due insured’s estate etc.” 

In regard to this letter and his employment by plaintiff, Mr. Montgomery 
was examined and testified as follows: 

“QO. When was the first time that any person representing the defendant, 
or the defendant by or through any person, made any claim this policy had lapsed? 
A. When I received that letter dated October 10th. 

“Q. At that time did you have, as a representative of the plaintiff in this case, 
any information that the defendant in this case was making any claim that this 
policy wasn’t binding? <A. I didn’t have such information until I received that 
letter; that was the first information I had that there was any objection to the 
policy. 

“Q. Tell the jury whether or not the time you put in and the expense you 
had gone to, if any, in the matter of making this original proof and this additional 
proof, when that was done with reference to the time you were advised that the 
policy was claimed to be lapsed? A. All of that was done before I received 
any word that there was anything objectionable about the policy. 

“Q. Tell the jury whether or not Mrs. Daniel, the plaintiff in this case, ex- 
pended any money in the matter of securing the money on the policy in question 
or making proof and all prior to this information that the policy was claimed to 


be lapsed? A. I don’t remember, Mr. Ward, whether I was paid anything before. 
“QO. I don’t mean whether you were paid then, but whether or not the work 
done before this has been paid for by her. A. She has paid me $5.00.” 


Thereafter W. E. Walker sent plaintiff defendant’s check for $174.77, which 
included not only the amount defendant claimed was due under the policy in suit 
($17.50), but also the surrender value of the other policy and unearned premium. 
This check was refused and returned to defendant by Mr. Montgomery after son- 
sultation with plaintiff. 

On cross-examination Montgomery testified as follows: 

“So far as my information went, both policies were on the same founda- 
tion. I understood this information was furnishd for both of them. I didn’t 
know there was any difference between them at that time. I understand now that 
there is a difference. I know by the defense you are making that the defense in 
this case is lapse of the policy and that is not a defense in the other case. I 
have seen the answer in both cases, and by the defense asserted, the defense of 
lapse is only in this lawsuit. The defense in the other case has to do altogether 
with the state of health and habits of the assured.” 

Further testifying Mr. Montgomery said: 

“When Mr. Walker came to Benton to make up this proof of death he did 
not tell me that this policy had lapsed; I don’t have any recollection of it. I have 
no recollection of him telling me there was anything wrong with either of the 
policies until later on; I have no recollection that Mr. Walker told me that Well- 
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man called him up before Daniel’s death and asked him about the policy. My 
best judgment is I did not have any such conversation and my judgment is that 
| got information that the company was denying liability on this policy on Octo- 
ber 10, 1928.” 

Defendant offered evidence that its agent, Mr. Walker, did discuss the matter 
f the lapse of the policy in suit with Mr. Montgomery and introduced a letter from 
ts office at Little Rock, Ark., of date September 15th, directed to Mr. Walker, ad- 
ising him that the policy had lapsed in May, 1928. 

Plaintiff contends the foregoing evidence is sufficient to establish a waiver of 
he lapse of the policy because (a) the head office knew from their books that the 
policy had lapsed on July 20, 1928, and (b) having such knowledge immediately after 

death of insured, their agent drove from Cape Girardeau to Benton, to have 

roof of death filled out, which was done at his request; and because (c) Walker 
nailed these to defendant on September 12th, after which time defendant knew that 
untiff was making claim under the policy and also knew Walker was handling 
claim and approved thereof by accepting his acts; and (d) after receiving the 
ofs of death on September 14th, defendant failed to deny liability at once, but 
irected Walker to obtain further proof. 
On the other hand, defendant says there is no proof of waiver because Walker 
not represent it as agent with authority to waive the lapse of the policy; that 
beneficiary was put to no expense; that Mr. Walker did inform plaintiff’s at- 
ey that the policy had lapsed; and that this was admitted by plaintiff's attorney. 
[4] Much of the briefs on both sides is devoted to a discussion of the facts and 
conclusions reached are dependent upon whether the jury believed one state of 
or the other. Here we are concerned only with the question of whether or 
there was any substantial evidence sufficient to support a finding of waiver. 
does not favor forfeitures any more than equity, and it is held that slight 
umstances will suffice to establish a waiver of the grounds for forfeitures. In 
Shearlock v. Mutual Life Ins. Co., 193 Mo. App. 436, 182 S. W. 89, this court said: 
e tures are not favorites of the law, and especially of the insurance law. In 
Knights & Ladies of Security, 174 Mo. App. 671, 680, 161 S. W. 345, 348, 
court said: ‘Slight evidence, indicating an intention to waive, will be sufficient 
revent a forfeiture from taking effect and thereby defeating valuable rights 
sv. A. O. U. W., 150 Mo. App. 347, loc. cit. 356, 130 S. W. 500. A waiver 
orfeiture may be inferred when the insurer, after knowledge of the act of for- 
re, requires the assured, by virtue of the requirements in the policy, to do 
me act or incur some expense.’” Loc. cit. 436 of 193 Mo. App., 182 S. W. 89, 91. 
It is quite generally held that where the life insurance company, with knowledge 
he grounds for forfeiture, requires the beneficiary to furnish proofs of death 
me trouble and expense, it is estopped to insist on a forfeiture, unless the 

d knows the validity of the policy will be contested. 37 C. J. p. 537, par. 271; 

C. L. 1197, § 376: Hendrickson vy. Grand Lodge A. O. U. W., 120 Minn. 36, 

W. 946; German Ins. Co. v. Allen, 69 Kan. 729, 77 P. 529; Burnham vy. Inter- 
e Casualty Co., 117 Mich. 142, 75 N. W. 445. 

In the latter case (by a divided court) the Supreme Court of Michigan went 
ir as to hold that where the insurance company furnished blanks at the bene- 
ry’s request, knowing at the time there was sufficient ground for forfeiture of 

e policy, and although the blank proof of loss contained a general statement 

rving the right to insist on breach of conditions in the policy, yet it was held 

of the company constituted a waiver. It was said: “The general statement 
nded to the blank proof of loss, reserving a right to insist upon a breach of 
litions, should not be held to reserve a defense known to the company at that 

Marthinson y. Insurance Co. [64 Mich. 372, 31 N. W. 291], supra. Nor do 

nk that the fact that the information that Mr. Winans had other insurance 
not derived from the beneficiaries affects the question. It is knowledge of 
ict, and the action of the company, requiring the beneficiaries to incur ex- 
. which renders it an act of bad faith to thereafter seek to avoid the policy.” 
Mich. 142, 75 N. W. 445, loc. cit. 450. 
In Keys v. Knights & Ladies of Security, 174 Mo. App. 671, loc. cit. 686, 161 
". 345, 350, it is said that: “The authorities are very strict in holding a defense 
ed where the company, with knowledge of the facts, causes the plaintiff to go 
to extra trouble and expense in furnishing proof, since such is, by implication, a 
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recognition of the continued validity of the policy.” Then follows a review of 
numerous authorities in support of the proposition. 

In Schusterman v. Insurance Company (Mo. App.) 253 S. W. 91, the general 
principle was thus stated: “The law is well settled in this state that—If in any 
negotiations or transactions with the insured after knowledge of facts which would 
otherwise work a forteiture, the insurance company requires the insured, in com- 
pliance with the provision of the policy, to do some act or acts, incurring trouble 
or expense, the right to insist upon a forfeiture will be thereby waived.’ Tinsley 
v. Astna Ins. Co., 199 Mo. App. 703, 205 S. W. 78; Bowen v. Ins. Co., 69 Mo. App. 
22, etc: Lec. ct..95 of 253)5.. W. 

[5] Applying these general principles to the facts in this case it seems to us 
the question of waiver was at least one for the jury. The evidence shows the 
prem um was due on the policy in suit May 20, 1928, and the t.me of payment 
extended to July 20, 1928. If the premium was not paid, defendant’s records re- 
veale | that fact and defendant must be charged with knowledge thereof at all 
times subsequent to the extended date. The insured, Archie D. Daniel, died on 
the -Ist day of August, 1928. About a week thereafter W. E. Walker, defend- 
ant’s agent, who lived at Cape Girardeau, came to plaintiff's residence in Benton, 
bringing blank proofs of death. How he learned of the death does not appear, but, 
at any rate, his coming was without request from plaintiff. The proofs were 
mace out, the same proofs being used for the policy in suit and another policy 
issued to deceased ly defendant company. Plaintiff had placed the matter in the 
hands of an attorney and went to some expense and trouble in preparing the 
proofs. The fact that the proofs covered both policies is of no consequence in 
our judgment. The expense cannot be limited to the procuring of proof to one 
or the other. It was apparently more convenient and economical to let one proof 
do for both policies. According to the evidence of plaintiff and her attorney, 
Mr. Montgomery, neither plaintiff nor the attorney had any knowledge that the 
policy had lapsed at the time the proofs were being prepared. It is true that 
defendant’s agent Walker testified he discussed the meter of the lapsed policy 
with plaintiff's attorney Montgomery at the time the proofs were being prepared. 
But Montgomery denied this, stating his first knowledge thereof was on Octobei 
10th, when he received the letter, hertofore set out, from Walker. Defendant 
relies on an admission made by Montgomery when Walker was testifying, but 
as to that it is sufficient to say the admission could not be said to admit the 
truth of all Walker had stated in regard to their conversation, particularly in 
view of Montgomery's positive statement as a witness that he had no knowledge 
as to the lapse of the policy at that time. After the proofs were made out at 
Walker's request, they were mailed to him at Cape Girardeau on the 9th of 
September, 1928, and forwarded by him to defendant's general office in Little 
Rock, Ark., and there received September 14, 1928. At that time, if not before, 
defendant knew plaintiff was making a claim under the policy in suit and also 
knew from its records that the policy had lapsed. On September 21st, defendant 
wrote to its agent Walker suggesting the lapse of the policy. But this fact was 
not then communicated to Montgomery or plaintiff, but Walker asked additional 
proof in his letter of September 27th, which was furnished at some _ trouble 
and expense to plaintiff. Finally, on October 10th, as hertofore stated, defendant, 
through its agent Walker, denied liability except for the surrender value of the 
policy, on the ground that the policy had lapsed. Under this evidence and the 
authorities heretofore quoted, plaintiff certainly made the question of waiver one 
for the jury unless it may be said that the acts of Walker in connection there- 
with, were not binding on defendant 


[6] This brings us to the third point made by defendant, i. e., that Walker 
had no authority in the premises to waive the lapse of said policy. It may be 
granted that Walker originally had no such authority. As to whether or not the 
policy contained any provision particularly limiting the authority of the soliciting 
agent the record in this case does not show. But defendant’s conduct indicates 
that after the proofs were in, it adopted what Walker had done and placed all 
further dealings with plaintiff in Walker’s charge. Mr. Walker, himself, testified 
that : 


“Yes, I have some letters from the head office or from our chief department 
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requesting additional proof to that furnished in the original proof of loss. In 
reference to that matter I wrote Monty (Montgomery) a letter about that 
matter. I may have telephoned him, but I think I wrote him, and he went out 
and got additional proof on this policy after I telephoned him. This letter of 
mine to Montgomery, written September 27th, was after Montgomery had sent 
the certificate (doctor’s certificate), but I don’t know whether it was telephoned 
for or not. Monty wrote me September 25th, after he had gotten up this new 
material asked about. I ought to have a letter which I wrote to Montgomery 
for this new proof; if I haven't a letter I prebably telephoned him, I don’t 
know. Probably I did telephone him; he and I had some telephone conversations. 
* * * T got the information from the company about the time I wrote this 
letter to Montgomery October 10th, that the policy was lapsed and they denied 
liability.” 

Defendant did not inform plaintiff directly that the policy had lapsed, but 
requested additional proof through Walker and never at any time questioned 
is authority to act but appeared to accept what he had done, and, furthermore, 
arried on all correspondence with plaintiff through him. These acts, we think, 
nded to prove ratification of Walker’s assumed authority. 

In the case of Beswick v. Nat. Cas. Co., 206 Mo. App. 67, 226 S. W. 1031, 
1033 (cited by defendant), it is said: “And even if the agent exceeded his 
uthority in fixing the commencement of the contract, still the company, by ac- 
pting and retaining the money secured under such circumstances by their agent, 

ratify the act of its agent, may waive the above-quoted provision, and be 
estopped from denying the authority of such agent. Bell v. Missouri State Life 
Be 166 Mo. App. 390, 149 S. W. 33; Norman y. Order of United Com. 
v. of America, 163 Mo. App. 175, 145 S. W. 853.” Another case cited by de- 
ndant states: “This is a case where the proposition for insurance was made 

a live man, in good health, to an agent authoized to receive it and to trans- 

it to the defendant company. It was then for the approval or rejection of 

he company. As matters stood contractually, the company could have rejected it, 
1 more than that, it could have relied upon the provision which we have quoted 

1 the application that there was to be no contract until a policy was issued 
delivered. But the company did not choose to stand on these conditions. 
It waived them by accepting the premium which was paid for insurance, with 
ll knowledge of what the payment was for and of the assured’s death. By 

act it adopted the agent’s acts as consummating a contract of insurance 

ut a formal approval of the application by the medical director, or the 
e of a policy.” Rhodus v. Life Ins. Co. 156 Mo. App. 281, loc. cit. 
5, 137 S. W. 907, 909. To the same effect are Shook vy. Fire Ins. Co., 154 

\pp. 394, loc. cit. 402, 403, 134 S. W. 589; Madison v. Williams (Mo. App.) 
16 S.W.(2d) 626; Gentry v. Connecticut Mut. Life Ins. Co., 15 Mo. App. 215 
nder the general law of agency, too, there can be no doubt that defendant's 

s were sufficient to at least make a question for the jury on the proposition 
ratification. We rule this point against defendant. 

|7| The only other question briefed by defendant relates to certain alleged 

judicial arguments by plaintiff’s attorney wherein he told the jury that de- 
lant kept crooked books. We believe defendant was not prejudiced by these 
rks, because it appears that the jury found for defendant on the issue of 
failure of insured to pay the premium, which was the only purpose for 
h the books or card system of defendant were introduced in evidence. 
[t is our opinion defendant had a fair trial, and we find no error. The 
lgment should be affirmed. It is so ordered. 
Cox, P. J., and Smith, J., concur. 
CHILDERS v. NATIONAL LIFE & ACCIDENT INS. CO. No. 21606. 
St. Louis Court of Appeals. Missouri. April 7, 1931. 
Rehearing Denied April 21, 1931. 
37 Southwestern Reporter (2d) 490. 


INSURANCE. 

Coroner’s verdict, although competent as part of proof of insured’s death, is 
ompetent to prove cause of such death 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 
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2. INSURANCE. 

Life insurer held not to have sustained burden of establishing its defense of 
misrepresentation of matters which contributed to death of insured. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 

Life insurer had burden to establish its defense of misrepresentation of mat- 
ters contributing to death of insured. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

7. INSURANCE. 

Instruction requiring jury, to exempt insurer from liability on life policy, to 
find that disease, from which insurer claimed insured was suffering when policy 
was issued, continued and resulted in insured’s death, held not reversible error. 

Instruction was not reversible crror, althought it would have been 
more accurate for court to have stated that if jury found that disease 
from which insured was suffering when policy was issued actually con- 
tributed to her death, verdict should be for insurer, in view of insurer’s 
theory that insured suffered a fall eight months prior to the issuance of the 
policy causing cerebral softening from which she was suffering when the 
policy was issued, and died thereof, and since softening of the brain 

i; a progressive disease, if insured were suffering from that disease when 

the policy was issued, it must have continued to cause the hemorrhage 

from which she died a few months later. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

9. INSURANCE. 

Insurer's evidence showing it was relying upon conjecture in refusing to pay 
life policy, submitting to jury question of vexatious refusal was proper. 

(For other cases, see Insurance, Dec. Dig. § 668|1].) 

Appeal from Circuit Court. St. Louis County; Arthur V. Lashly, Judge. 

“Not to be officially published.” 

Action by Clark James Childers against the National Life & Accident In- 
surance Company. From the judgment, defendant appeals. 

Affirmed. 

B. E. Hamilton, of St. Louis, for appellant. 

William W. Sleater, Jr., and Paul H. Calman, both of St. Louis, for respond- 
ent. 

Harp, P. J. 

This is an appeal from a judgment upon an insurance policy issued by de- 
fendant upon the life of the wife of plaintiff. 

The petition is in the usual form in such cases, alleging the issuance and 
delivery of the policy, June 10, 1929, on the life of Mary Childers, the wife 
of plaintiff, he being named as beneficiary, for the sum of $390; that while the 
policy was in full force and effect the insured died on September 25, 1929; that 
due proofs of death were submitted to defendant, and although the terms and 
conditions of the policy had been complied with, the defendant refused to pay 
the amount agreed upon. The petition prayed judgment for the amount of the 
policy with interest, 10 per cent. of the principal for vexatious delay and refusal 
to pay and a reasonable attorney's fee. 

By its amended answer the defendant admitted the issuance and delivery of 
the policy sued on. It then alleged that in said policy it was provided that no 
obligation was assumed by the company prior to the date thereof, nor unless on 
said date the assured was alive and in sound health; that the policy further 
provided that should the proposed assured not be alive and in sonnd health on 
the date thereof any amount paid to the company as premiums should be re- 
turned thereon; that at the time the policy was issued the assured was not in 
sound health, but was sick and suffering from cerebral softening and that on 
the 25th day of September 1929, the assured died from said disease; that there 
was paid in premiums the sum of $5.40 and it tendered and paid in court said 
sum. 


The policy did provide that “no obligation is assumed by the company prior 








Life] Childers v. National Life & Accident Ins. Co. 





345 


to the date hereof, nor unless on said date the insured is alive and in sound 
health. Should the proposed insured not be alive or not be in sound health on the 
date hereof any amount paid to the company as premiums hereon shall be re- 
turned.” 

The policy also contained a provision for furnishing proofs of death upon 
blanks to be furnished by the company, and also provided that the same “shall 
contain the record, evidence and verdict of the Coroner’s inquest, if any be 
held.” 

The application for the policy does not appear to have been offered in evi- 
dence, but a witness for the defendant poduced the same and testified that 
among the questions was one, No. 23, to question 18, “Are you in good health?” 
to which the reply was in the affirmative and that was all concerning the ap- 
plicant’s health. 

The plaintiff offered in evidence the proofs of loss in which the claimant 
answered as to the cause of death that it was hemorrhage of the brain; that 
deceased first consulted any physician for her last illness on July 1, 1929, and 
was treated at the City Hospital for two days beginning September 12; that she 
consulted Dr. Tremain during her last illness. 

To the proofs of death was attached a copy of the verdict of the coroner’s 
inquest, which recited that the deceased came to her death on September 25, 
1929, “from cerebral softening, due to hemorrhage of right ventrical of the 
brain caused by falling downstairs about cight months ago.” 

Plaintiff testified that the deceased was his wife to whom the policy was 
issued, and to the fact that thirty days after the defendant was notified of her 
death it refused to pay the policy. On cross-examination he testified that some 
time in November, 1928, his wife had a fall at Elvins, Mo., when she struck 
the back of her head or neck, that a doctor was not called, but she complained 
of headaches the following day but did not complain thereafter, previous to 
June, 1929; that about the middle of July his daughter went to Dr. Tremain 
and got some medicine for his wife, and Dr. Tremain was called to see her on 
September 24, 1929; that she was in the City Hospital about three days from 
September 12, 1929. 

The plaintiff also introduced evidence that $100 would be a reasonable at- 
torney’s fee. 

The defendant offered in evidence the physician’s statement signed by Dr. 
George W. Tremain, in which he stated in answer as to the cause of death that 
was cerebral hemorrage of a duration, to his personal knowledge, of three 


lays, and from history given, eight months. 


The plaintiff introduced some rebuttal testimony, but it is unnecessary to set 
out. 

|1, 2] The defendant's first contention is that the court erred in not giving 
instruction, requested by it both at the close of the plaintiff’s case and at the 
se of the whole case, to the effect that “the court instructs the jury that your 
rdict should be for plaintiff in the sum of Five ($5.40) Dollars and forty 


ents 


In support of its contention the defendant relies upon the cases of Hammers 
National L. & A. Ins. Co. (Mo. App.) 292 S. W. loc. cit. 1065, and Clark v. 
tional L. & A. Ins: Co. (Mo. App.) 288 S. W. loc. cit. 945. In the first of the 

e-mentioned cases it appears that the insured was asked in the application 
to what medical or surgical attention he had in the last five years, to which 
answered, “None.” It appeared, however, as a matter of fact, that in July 

preceding the date of the issuance of the policy he was attended by a physician 
arteriosclerosis, malaria, which had a duration of ten days. The defendant 
hat case showed by the attending physician of the insured, and by two other 
ors, that the insured could not have been in sound health, when the policy 
issued, and die from hemorrhage of the brain occasioned by arteriosclerosis 
he following January. 

In the latter case (Clark v. National L. & A. Ins. Co.) the application for 
irance was signed December 18, 1923, was delivered on December 31, 1923, 

the insured died on January 6, 1924. In proofs of death furnished by plain- 

the physician who attended her in her last illness stated that she died of 
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thyro-toxicosis, and that the duration of the disease was three months. Upon the 
same certificate another physician certified that he had attended the insured 
once at her home in the early part of January, and she was suffering from 
acute symptoms of toxic thyroid. The defendant introduced two expert physicians 
who testified that the period of duration of goiter producing death is from six 
months up. It was held that there being no evidence explaining or contradicting 
the proofs of death the plaintiff was not entitled to recover. 

In the present case the defendant relies wholly upon the verdict of the 
coroner and has offered no medical testimony showing any connection between 
the fall that the insured suffered and the hemorrhage of which she died. In the 
case of Queatham v. Modern Woodmen, 148 Mo. App. 33, 49, 127 S. W. 651, 
655, this court said that: “While such verdict is competent to be received in 
evidence as a part of the proof that the death of the insured occurred, it is not 
even prima facie competent as tending to prove the cause of such death, and this 
is true when it is introduced by either party.” This decision then cites a large 
number of authorities in support of the ruling. Kane v. Lodge, 113 Mo. App. 
loc. cit. 119, 87 S. W. 547. 

We must hold, therefore, that the court did not err in refusing to instruct 
the jury as requested by the defendant at the close of the whole case. 

[3] The burden was on defendant to establish its defense of misrepresnta- 
tion of matters which contributed to the death of insured (Dye v. N. Y. Life 
Ins. Co., 207 Mo. App. loc. cit. 553, 227 S$. W. 1062) and it has not sustained 
this burden. 

[4, 5] Defendant’s next contention is that the court erred in giving plain- 
tiff’s instruction on the measure of damages, in that it directed that if the 
jury found for plaintiff it should render a verdict in the sum of $390, the 
amount of the policy. The objection urged is that such instruction failed to 
take into consideration defendant's tender of the premium of $5.40 which neces- 
sitated a verdict for plaintiff in any event, and therefore the instruction as given 
amounted to a peremptory instruction to find for $390. Defendant admits that 
if the instruction had closed with the statement that plaintiff was entitled to 
recover such amount, unless the jury found for plaintiff under defendant's in- 
struction, it would have been a proper instruction. 

By instruction No. 3 requested by the defendant, the court did instruct the 
jury that if they found and believed from the evidence that on the 10th day of 
June, 1929, the assured was not in sound health but was suffering from cerebral 
softening, that they should find in favor of plaintiff and assess his damages in 
the sum of $5.40, the amount of premiums paid. 

When these instructions are read together, as they must be [Kines v. Jamison 
(Mo. App.) 277 S. W. loc. cit. 972; Brown v. Davis (Mo. App.) 32 S.W.(2d) 
loc. cit. 147], they accomplish exactly what would have been accomplished if 
the instruction given at the instance of the plaintiff had embodied in it the 
element contained in the instruction given at the instance of the defendant. The 
instruction given on behalf of the plaintiff told the jury that if the insured was 
in sound health on the 10th day of June, 1929, the plaintiff was entitled to 
recover the sum of $390, while the defendant’s instruction told the jury that 
if she was not in sound health at that time, the plaintiff was entitled to recover 
$5.40. We must therefore rule this contention against the defendant. 

[6, 7] Defendant also complains of the fact that the court modified its in- 
structions Nos. 3 and 5 by inserting therein, after the statement that if the jury 
found that the disease from which it claims she was suffering on June 10, 1929 
cerebral softening, the words “and that said disease continued and resulted in 
her death,” and it relies for its contention upon Rucker v. National L. & A. 
Ins. Co. (Mo. App.) 6 S.W.(2d) page 975. In that case the court told the jury 
that if the insured was suffering with a certain disease at the time the policy was 
issued and that he died of the same attack that he had when the policy was 
issued, the plaintiff could not recover. In that case there was medical evidence 
to the effect that both kidneys of the assured were entirely destroyed by pus 
pockets and that the disease, in the physician’s opinion, had extended back for a 
period of from one to three years. The court held that under the instruction 
the ordinary jury would be led to believe that the same acute attack would have 
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to continue and cause the death before the defendant could prevail, that if 
there was an intermittence in the virulency of the disease in the meantime the 
defendant could not recover. 

In the present case the theory of the defendant was that the insured suf-_ 
fered a fall eight months prior to the issuance of the policy and that such fall 
caused cerebral softening and that she was suffering therefrom on June 10, 
1929, when the policy was issued and died thereof when the hemorrhage oc- 
curred. Although it would have been more accurate for the court to have 
stated to the jury that if it found that the disease from which she was suffering 
on June 10, 1929, actually contributed to her death, yet, under the theory of the 
defendant in this case, we can hardly see how the language used in the instruc- 
tion was so harmful as to justify a reversal of the judgment. It is common 
knowledge that softening of the brain is a progressive disease and therefore, ii 
the insured had been shown to be suffering from that disease on June 10, 1929, 
it must have continued in order to cause the hemorrhage from which she died 
in the following September. This contention, therefore, must be ruled against the 
defendant. 

[8, 9] The defendant’s last contention is that the court erred in submitting 
to the jury the question of vexatious delay on the ground that the proofs of 
death submitted by plaintiff showed that assured had the disease from which she 
died at least eight months prior to the issuance of the policy. As we have held, 
there is no such proof. The defendant relies entirely for its contention upon 
the fact that the insured had suffered a fall eight months prior to the issuance 

f the policy and that such fall caused softening of the brain. It introduced 
no medical evidence to bolster up that contention and it relied entirely upon the 
coroner’s verdict. It is true it introduced in evidence the certificate of the doctor 
who waited upon the insured in her last illness, which statement showed that 
she had suffered from softening of the brain, to his personal knowledge, for 
three days, and the statement further showed that the history of the case showed 
eight months. But the doctor was not called to testify, and the mere statement 
his certificate cannot be accepted as evidence of the fact that the fall eight 
months previously did or could cause the illness of which she died. Under these 
circumstances, the defendant’s evidence showing that it was relying upon con- 
jecture in its refusal to pay, it was clearly proper for the court to submit to 
the jury the question of the vexatious refusal of the defendant to pay the policy. 
Prindle v. Fidelity & C. Co. (Mo. App.) 233 S. W. loc. cit. 256; Liebel v. 
Metropolitan L. Ins. Co. (Mo. App.) 241 S. W. loc. cit. 649; Trembley v. 
Fidelity & C. Co. (Mo. App.) 243 S. W. 201; Fay v. Aétna Life Ins. Co., 268 
Mo. 373, 187 S. W. 861. 

In this case the attorneys for the plaintiff (respondent) filed an argument 

opposition to the defendant’s contentions but cited no authorities in support 
thereof. It is very unfair, to say the least, to cast upon the court a burden for 
hich counsel are engaged by their clients, and which they ought to assume. 

Finding no errors in the record, the judgment of the circuit court must be, 

1 the same is hereby, affirmed. 

Becker and Nipper, JJ., concur. 








TOWLE v. NEW YORK LIFE INS. CO. No. 27716 
Supreme Court of Nebraska. May 8, 1931. 
236 Northwestern Reporter 439. 
1. INSURANCE. 
Language in application, medical examination, and in policy on which in- 
surer relied Jield representations and not warranties. 

Language relied on stated that insured denied she had consulted a 
physician with reference to specific diseases inquired about, and spe- 
cifically denied consultation with any physician for five years prior to 
application. 

(For other cases, see Insurance, Dec. Dig. § 265.) 
2. INSURANCE. 

Insurer, claiming untrue answers were given in application for life insurance, 
must plead and prove answers were made as written in application, were false 
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in particular material to risk, were made by assured knowingly with intent to 
deceive, and that insurer relied on representations, and was deceived by them 
to its injury. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 


Appeal from District Court, Lancaster County; Frost, Judge. 

Action by George E. Towle against the New York Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

R. M. Switzler, of Omaha, and Sterling F. Mutz, of Linclon, for appellant. 

Allen & Requartte, of Lincoln, for appellee. 

Heard before Goss, C. J., and Rose, Dean, Good, Eberly, Day, and Paine, JJ. 

Per CurIAM, 

An action at law on a policy of life insurance. Trial to a jury. Verdict for 
plaintiff. From judgment on the verdict, the defendant appeals. 

The execution and issuance of the policy sued on, on July 20, 1929, and the 
execution of the application for the same on that date; the payment of all pre- 
miums falling due thereon; the death of the assured February 21, 1930, and the 
furnishing of due proof thereof, are all expressly admitted by the terms of de- 
fendant’s answer. 

So far as triable issues are concerned, the insurance company’s defense is 
based on the alleged fact that at the time of her medical examination, and in 
her application for insurance, the assured “denied that she had consulted a 
physician for or suffered from any of the various ailments or diseases inquired 
about, including disease of the heart and syphilis, and specifically denied con- 
sultation with or treatment by any physician at all within five years prior 
thereto.” And the company further, in appropriate language, alleged that the 
statements thus referred to were false and fraudulent, and that the same were 
relied upon by it; and the policy in suit issued thereon. 

On the truth of the allegations thus made the plaintiff took issue by a reply. 

[1] This court is, by both statute and precedent, committed to the view that 
the language in applications, medical examinations, and in the policy, upon 
which defendant relics, amounts to no more than representations, and do not 
constitute warranties 

[2] This court has also frequently declared that, where an insurance com- 
pany claims that untrue answers were given in an application for insurance, to 
constitute a defense, it is incumbent upon the insurance company to plead and 
prove that the statements and answers were made as written in the application; 
that they were false; that they were false in some particular material to the 
risk; that they were made by the assured knowingly with the intent to deceive; 
that the company relied upon said representations and was deceived by them to 
its injury. Kettenbach v. Omaha Life Ass’n, 49 Neb. 842, 69 N. W. 135; Beeler 
y. Supreme Tribe of Ben Hur, 106 Neb. 853, 184 N. W. 917; ZEtna Life Ins. Co. 
v. Rehlaender, 68 Neb. 284, 94 N. W. 129, 4 Ann. Cas. 251; Bankers Union of 
the World v. Mixon, 74 Neb. 36, 103 N. W. 1049; Goff v. Supreme Lodge Royal 
Achates, 90 Neb. 578, 134 N. W. 239, 37 L. R. A. (N. S.) 1191. 

It may be conceded, for the purposes of this case, that the defendant insur- 
ance company, so far as the matter of pleading is concerned, has brought itself 
within the requirements of the rule thus stated. However, an examination of 
the bill of exceptions discloses that the evidence adduced at the trial is certain- 
ly conflicting and must be considered such to the extent to necessitate the sub- 
mission of the matter to the determination of a jury. It is also patent that 
the evidence so conflicting is ample to sustain the verdict rendered in this case. 
To enter into a detailed discussion of the proof would serve no good purpose, 
and unnecessarily extend this opinion. 

The action of the trial court is in all respects correct, and its judgment is, 
therefore, 

Atfirmed. 
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PRUDENTIAL INS. CO. OF AMERICA vy. CONNALLON. No. 86. 
Court of Errors and Appeals of New Jersey. May 18, 1931. 
154 Atlantic Reporter 729. 
1. INSURANCE. 
Under incontestability clause, life policy could not be attacked after year 
as being void ab initio for insured’s ill health on date of policy. 
(For other cases, see Insurance, Dec. Dig. § 400.) 
2. INSURANCE. 
Contestable period /eld to run from date on policy under provision for incon- 
testability after year from date of issue. 
This is true, notwithstanding that insurance might take effect from 
date of application. 
(For other cases, see Insurance, Dec. Dig. § 400.) 
INSURANCE. 
Life policy is not effectively “issued” until properly signed and executed by 
cticers of company. 
(For other cases, see Insurance, Dec. Dig. § 175.) 
Appeal from Court of Chancery. 
Suit by the ‘Prudential Insurance Company of America against William Con- 
nallon. Decree for defendant (106 N. J. Eq. 251, 150 A. 564), and complainant 
Reversed. 
Perkins & Drewen, of Jersey City, for apellant. 
Donald M. Waesche, of Ridgefield Park (James F. Maloney, of Jersey City, 
of counsel), for appellee. 
Daty, J. 
The complain: int issued a policy of insurance, dated August 6, 1928, on the 
of Martin Connallon, wherein the defendant William Connallon, his brother, 
named as beneficiary. 
The insured died June 23, 1929, and the complainant, by its bill filed August 
29, sought a decree that the policy never took effect, because at its date the 
ired was not in sound health, and that the policy was obtained through 
lulent representations made by the insured as to his condition of health and 
lom from certain diseases, and prayed a restraint against the beneficiary 
bringing suit on the policy and for the surrender of the policy for can- 
cellation. A decree was entered in chancery dismissing the bill (106 N. J. Eq. 
251, 150 A. 564), and this appeal is taken from such decree. 
The policy of insurance contains a clause which reads: “This policy shall 
ake effect if on the date hereof the insured be not in sound health.” The 
Chancellor who heard this case properly held that the insured was not in 
nd health either at the date of the application of the policy or at the date of 
policy, and that the statements made by him at the date of the application 
policy were knowingly false. The insured died about a year after making 
ipplication, and the testimony conclusively shows that he had been a heavy 
ker for many years before his death; that he had been placed in a hospital 
ral times because of acute alcoholism; that he was affected with progressive 
nary tuberculosis; and that his appearance was such it did not require a 
to inform his brother, the beneficiary, or any intelligent observer that 
unfortunate man was a physical wreck at the time and long before the 
of insurance was issued. The form of policy in this case is one issued by 
complainant without medical examination. 
[1] One of the general provisions of the policy is as follows: “This policy 
be incontestable after one year from its date of issue, except for non-pay- 
t of premium.” The complainant contends this provision cannot be given 
ct because the pol*cy did not take effect, since the insured was not in sound 
Ith on the date of the policy; that for this reason the policy was ab initio 
and no provision thereof could become operative. 
In answer to this contention, the Vi ice Chancellor clearly reasoned and sound- 
concluded in the following language: “The substance of the complainant's first 
tention is that the incontestability clause was intended to be conditional, that 
conditional upon the policy taking effect. Under such construction the clause 
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is deceptive, meaningless, and ineffectual to the insured, because, although it 
purports to state that the policy shall be incontestable for any reason after one 
year, it shall nevertheless be contestable at any time on the ground here urged. 
If the poilcy is to be regarded as never in force so as to permit the insurer to 
show that the insured was not in sound health at its date, although the insured’s 
death may not occur until many years after the policy date, then an incontest- 
ability clause is of but little value and is a deceptive inducement to an insured 
to accept it. I think the sound health clause here in question must be read with 
the incontestability clause, and that the two, taken together must be construed 
to mean that, if within one year after the complainant issued its policy it dis- 
covered that the insured was not in sound health at its date, the contract could 
be rescinded, but that when one year had elapsed the policy would be con- 
sidered in force and incontestable for any reason, except nonpayment of pre- 
mium.” 

Our Supreme Court, in the case of Drews v. Metropolitan Life Instirance 
Co., 79 N. J. Law, 398, 75 A. 167, substantially held that such an incontestability 
provision as is present in this case limits all defenses, including fraudulent re- 
presentations as to physical condition, except nonpayment of premium, to the 
period agreed upon. In that case the court approvingly cited Wright v. M. B. L. 
Association, 118 N. Y. 237, 243, 23 N. E. 186, 187, 6 L. R. A. 731, 16 Am. St. Rep. 
749, where a similar contract was under consideration, and where it was held: 
“It is not a stipulation absolute to waive all defenses, and to ‘condone fraud.’ On 
the contrary, it recognizes fraud and all other defenses, but it provides ample 
time and opportunity within which they may be, but beyond which they may not 
be, established. It is in the nature of, and serves a similar purpose, as statutes 
of limitations and repose, the wisdom of which is apparent to all reasonable 
minds.” The language of the incontestability clause is such that, when the in- 
surer entered into the contract, it agreed not to contest the policy after one year 
from its date of issue, even though it should subsequently appear that some of 
the representations as to the health of the insured were not true. If within one 
year it were discovered that some of the material statements were not correct 
or wholly true, their falsity would be a good ground for rescinding the contract 
during that time, but the statements do not amount to a waiver of the benefit 
of a covenant not then in existence, and which was made for the benefit of 
the assured upon conditions which it was agreed should not destroy the contract 
after the specific period. Drews v. Metropolitan Life Ins. Co., supra. 

[2] This then leaves the question whether the bill in chancery to contest the 
policy is a contest made after one year from its date of issue. As stated, the 
bill was filed August 2, 1929, the policy is dated August 6, 1928. 


Connallon, the defendant, had at least four other policies upon his brother’s 
life, all of which were more than a year old at the time of the brother’s death 
and all of which were paid to Connallon as the beneficiary thereof. He (the de- 
fendant) testified that on June 11, 1928, the complainant’s agent who solicited 
the insurance for which the policy in question was issued showed him an appli- 
cation for insurance bearing the signature of the insured, and that the defendant 
thereupon paid the agent $2.94 as the first monthly premium and received the 
agent’s receipt therefor, which receipt the defendant produced and put in evi- 
dence. The receipt is a printed form used by the complainant, and bears date 
June 11, 1928. It contains the following provision: “It is understood that this 
payment is equal to the full first monthly premium on said policy * * * the in- 
surance shall take effect from the date of the application, in accordance with the 
provisions of the policy applied for, provided said application is approved and 
accepted * * * and provided the life proposed was in sound health on the date 
of the application.” There is no proof that would justify a belief that the insured 
ever made or signed an application as indicated in this receipt. The defendant 
further testified that, before he received the policy (which was delivered to him 
and not to the insured), he paid another premium, and he produced and put in 
evidence an ordinary slip of paper purporting to be an agent’s receipt for such 
premium, dated July 16, 1928. When the policy was delivered to the beneficiary, 
he received with it a premium receipt book, in which were entered the two pay- 
ments of June and July, 1928, and which receipt book gave the date of the 
policy as August 6, 1928. No form of application for the insurance was pro- 
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duced other than an original application produced by the complainant, signed by 
; the insured. Attached to it is the agent’s certificate under date of July 23, 
: 1928, certifying to the applicant’s signature and to the payment of a monthly 
premium in advance. It was testified to that the insured actually signed this ap- 
plication on July 23, 1928. The application contains the following provision: “It 
is understood and agreed * * * that if at the time of signing this application 
the full first premium is paid, the insurance shall take effect from the date of 
this application in accordance with the provisions of the policy hereby applied 
for, provided the life proposed is in sound health on the date of this application 
and provided this application is approved and accepted at the Home Office.” The 
complainant says that it was on this application that its policy dated August 
6, 1928, was issued. The pertinent language of the receipt of June 11, 1928, and 
of the application under date of July 23, 1928, is the same, and, as the Vice 
Chancellor correctly found, it is unnecessary to determine whether an application 
for this insurance was actually made June 11, 1928, as indicated in the premium 
receipt of that date, or whether, if so made, it was accepted and the policy 
issued thereon, because, if the incontestability clause began to run from either 
of those dates, the complainant cannot be heard on its bill filed August 2, 1930. 
The court below held that: “The date of a policy does not necessarily deter- 
mine its ‘date of issue. The incontestability clause as written by the complain- 
nt apparently recognizes a ‘distinction, because it is not stated to run from 
the date of the policy but from the date the policy was issued. The insurer and 
the insured may agree that a policy shall issue, that is, become effective, as of 
an earlier or later date than the day it is signed by its officers. Here the com- 
plainant agreed that, upon payment of the first full premium, the insurance should 
ke effect from a date earlier than the date given to the policy, namely, the 
date of the application, provided the application was accepted. The premium 
was paid, the risk was accepted, and the policy was delivered, and, to ascertain 
the true date of issue, the policy must be read with the application. Thus the 
complainant made the date of the application the point of time when the policy 
became effective, and that is the date from which the year began during which 
the policy was contestable.” With this conclusion as to the incontestability clause 
we cannot agree. 
[3] It may be that under certain circumstances the date of a policy would 
not necessarily determine its date of issue. A policy might be dated and signed 
not parted with by the company for a long time, raising a question in such 
a case, as that whether the date and signing of the policy or the date of its sub- 
sequent delivery should be regarded as its date of issue. But surely a policy is 
1 effectively issued, is not legally sent forth, until it has been properly signed 
d executed by the proper officers of the company. In this case the signing 
nd execution was done on August 6, 1928, and the policy was not delivered to 
beneficiary until after it was signed and executed. There is no evidence 
it the insurer and the insured agreed that this policy “should issue” (if that 
were possible) before the date it was signed by its officers. It is true that, if 
applicant be of sound health and he pays the full first premium, and his 
plication be approved at the home office, the insurance takes effect from the 
ite of the application, but there is nothing in the language of the application 
which makes its date and the date of the issue of the policy the same. It is the 
icy alone, and not the application, that specifically fixes the time limitation as 
contest of the policy. It could have been declared in the policy that the 
me limitation of contest should run from any reasonable date fixed therein; 
and it was specifically declared therein that it (the policy) shall be incontestable 
after one year from its (the policy’s) date of issue, not one year after the mak- 
ing or date of the application. 
We hold that this policy did not issue until it was signed and executed by 
proper officers; that it was signed and executed by such officers on August 
1928; that it was not issued or delivered to the insured or the beneficiary until 
fter its signing and execution on that date; and that “its date of issue’ under 
incontestability provision of the policy is the date of issue as specified in 


the policy itself, Mutual Life Insurance =e of New York v. Hurni Pasking 


Company, 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. 


The decree below should be reversed, with costs. 
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For reversal: The Chief Justice, Justices Trenchard, Lloyd, Case, Bodine, 
Daly, and Donges, and Judges VanBuskirk, Kays, and Dear. 
For affirmance: None. 


GIBBS v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
Court of Appeals of New York. May 12, 1931. 
176 Northeastern Reporter 144. 
INSURANCE. 

Insured’s death while traveling as passenger in airplane operated in regular 
passenger service held caused by engaging in “aeronautic expedition,” precluding 
recovery under life policy, of double indemnity for accidental death. 

Life policy in question provided for double indemnity for death by 
accident, unless it should result from or because directly or indirectly by 

‘“* * * military or naval service of any kind in time of war or by engag- 

ing as a passenger or otherwise in submarine or aeronautic expeditions.” 

(For other cases, see Insurance, Dec. Dig. § 530.) 

Hubbs, J., dissenting. 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by Ray Gibbs against the Equitable Life Assurance Society of the 
United States. From a judgment of the Appellate. Division, First Department 
(231 App. Div. 119, 246 N. Y. S. 560), reversing an order of the Special Term 
which denied plaintiff's motion for judgmeat on the pleadings, defendant appeals. 

Judgment of the Appellate Division reversed, and the order of the Special 
Term affirmed. 

Peter C. Mann, of New York City, for appellant. 

William A. Hyman, of New York City, for respondent. 

O'BRIEN, J. 

Harold Gibbs-took out a policy in favor of his mother, this plaintiff, whereby 
defendant insured his life. The policy provides for double indemnity for death 
by accident, unless it should result from or be caused directly or indirectly by 
“* * * military or naval service of any kind in time of war or by engaging as a 
passenger or otherwise in submarine or aeronautic expeditions.” While the 
insured was traveling as a passenger from Albany to New York in an airplane 
operated by Coastal Airways, Inc., which maintained a regular passenger service, 
the machine fell and Mr. Gibbs sustained mortal injuries. Plaintiff has recovered 
the amount of the double indemnity on the theory that, within the meaning of the 
policy, the trip or journey was not an expedition. 

Respondent cites definitions by lexicographers and courts which in terms 
restrict the word “expedition” to a march or voyage with martial intentions. 
Such could not have been the meaning as employed in this policy. Earlier in the 
same clause in which the word occurs, exceptions have specifically included 
“military or naval service of any kind in time of war.’ Therefore, provision had 
already been made in instances where martial intentions are involved, and no 
purpose to repeat the thought will be presumed. An expedition by submarine or 
aeronautic vessel may indeed be conducted for purposes of discovery or explora- 
tion, but who has ever heard of passengers accompanying such an enterprise? 
Those who participate in these undertakings, whether their object be the polar 
regions or the depths of the sea, are, practically without exception, members of 
the crew or band. Scientists, mechanics, chaplains, navigators, journalists, photo- 
graphers, painters all belong to the company and are not set aside as passengers. 
So seldom, if ever, is one accepted for an expedition of discovery and exploration 
who has no duty to perform in furtherance of its purpose, that the word “expedi- 
tion,” when used in connection with the word “passenger,” will not be conceived 
to have been employed in such an extraordinary and exceptional sense. 

In the year 1924, when this policy was written, submarines, airplanes, diri- 
gibles, even ballons had not been developed to the condition in which they exist 
today. Even now they are in a state of constant experimentation and improve- 
ment. Prior to 1924, it is true, transatlantic flights had been accomplished and 
at least one commercial submarine had crossed the ocean. For all that, a voyage 
either under the sea or in the air was not customary for the average individual. 
It was an extraordinary event and was thought to be and was accompanied by 
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unusual hazards. A very small proportion of all people now living have ever 
been subjected to either experience. We conclude, therefore, that, in excluding 
from the benefit of a double indemnity death resulting to a passenger in a sub- 
marine or aeronautic expedition, the intent of the parties to the insurance contract 
srew out of and reflected the general belief that presence on a trip or journey 
in a vessel or machine of this type in regular transit constituted such a momen- 
tous adventure and was accompanied by such unusual danger and extraordinary 
hazard that neither party expected the policy to cover the risk of casualty. 

The judgment of the Appellate Division should be reversed and the order 
of the Special Term affirmed with costs in the Appellate Division and in this 
court. 

Cardozo, C. J., and Pound, Crane, Lehman, and Kellogg, JJ., concur. 

Hubbs, J., dissents. 

Judgment accordingly. 

CLIFFORD v. FIREMEN’S MUT. BENEV. ASS’N OF CITY OF 
NEW YORK. 
Supreme Court, Appellate Division, Second Department. May 1, 1931. 
249 New York Supplement 713. 
1. CORPORATIONS. 

Directors of membership corporation could not impose obligation on cor- 
poration for long period beyond their term. 

(For other cases, see Corporations, Dec. Dig. § 297.) 

2. CORPORATIONS. 

Contract of membership corporation, through directors, to pay president life 
salary, regardless of services rendered, to compensate him for loss of former 

sition, feld not enforceable against corporation after plaintiff's services ceased. 

The contract entered into was void because hampering action of future 
boards of directors. Also it was based on a past consideration, inasmuch 

as plaintiff had already lost his former position when the original resolu- 

tion was adopted. Furthermore, payments on the contract had to be 

made largely from sum created for collection of dues for payment of 
death benefits. 

(For other cases, see Corporations, Dec. Dig. § 308[3].) 

INSURANCE. 

Sum created by mutual benefit association for payment of death benefits may 

be impaired by directors. 

(For other cases, see Insurance, Dec. Dig. § 698.) 
\ppeal from Supreme Court, Queens County. 

Action by James D. Clifford, against the Firemen’s Mutual Benevolent 
\ssociation of the City of New York. From a judgment of the Supreme Court 
entered in the office of the Clerk of Queens County on a directed verdict in 
favor of plaintiff, defendant appeals. 

Reversed on the law, and compaint dismissed. 

\rgued before Lazansky, P. J., and Young, Kapper, Scudder, and Davis, JJ. 

Joseph A. McNamara, of New York City (Thomas J. Kavanagh, of New 
York City, on the brief), for appellant. 

Joseph R. Jackson, of New York City (John J. Curtin, Adelbert P. Rich, 

| Wesley S. Sawyer, all of New York City, on the brief), for respondent. 

PER CURIAM. 

The alleged contract upon which the plaintiff has sued is in effect one in 
hich a membership corporation agrees to pay him a salary for life, regardless 

services to be performed. It originated in 1900, when he was elected presi- 

nt of the corporation, and has its foundation in a resolution adopted at the 
inual meeting of the members and readopted and reaffirmed at subsequent 
etings; and in form ratified from year to year by the board of directors. Its 
irpose was to compensate plaintiff for the loss of his position as captain in. the 
ire department. Plaintiff’s presidency continued until 1919, and without doubt 

payments to him during that period were valid. Subsequent to the year 1919, 

had rendered no services of any account to the corporation. : 
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[1-3] There was no authority given to the members of the corporation to 
contract by the statute under which the corporation was organized (Laws of 
1865, c. 368) nor in the Membership Corporations Law, under which it is agreed 
the corporation operated after its enactment in 1895. What power there was to 
manage and control the corporation was vested in its board of directors, both by 
statute and by the constitution of the corporation. There were four directors, 
one being elected cach year, with a right to the president to vote in case of a tie. 
These directors could not impose an obligation on the corporation or its con- 
stantly changing membership to continue for a long period beyond their term of 
office and thus hamper the action of future boards. Such attempted action was 
unreasonable and illegal. Alexander v. Equitable Life Assur. Society of United 
States, 233 N. Y. 300, 305, 306, 308, 135 N. E. 509; Carney v. New York Life 
ins: Co., 162 N. Y. 453, 57 N. E. 78, 49 L. -R. A.-471, 76 Am. St. Rep. 347: 
Rollins v. Co-operative Building Bank, 98 App. Div. 606, 614, 90 N. Y. S. 631, 
affirmed 184 N. Y. 525, 76 N. E. 1107; Beers v. New York Life Ins. Co., 66 Hun, 
75, 82, 20 N. Y. S. 788; Greaves v. American Institute for Scientific Research, 
114 Misc. Rep. 413, 416, 187 N. Y. S. 420. The contract in the main is based 
upon a past consideration. The plaintiff had already lost his position in the fire 
department when the original resolution was adopted; and it was stated in the 
resolution that “this sum is to be paid to James D. Clifford unconditionally for 
services rendered” for the corporation. Furthermore, payments on the contract 
must be made largely from a sum created by the collection of dues for the pay- 
ment of death benefits to the widows and heirs of deceased members. This fund 
constitutes to a certain extent a trust fund which may not be so impaired by 
the action of the directors. The judgment should be reversed upon the law, with 
costs, and complaint dismissed, with costs. 

Judgment reversed upon the law, with costs, and complaint dismissed, with 
costs. 

JENKINS v. JOHN HANCOCK MUT. LIFE IN 

Supreme Court, Appellate Division, First Department. 


S.C. 
Ly 
250 New York Supplement 231. 


fay 29, 1931. 
1. INSURANCE. 


Whether insured’s representation in application that no medical advice was 
had for other diseases, in addition to some 28 of substantial character listed. 
defeated recovery on policy, held question for jury. 

The jury might find the representation that insured had not had 
medical advice for other diseases or disorders was not a material misrep- 
resentation avoiding the policy, since the plain implication from the 
juxtaposition of the clauses in the application listing specific diseases of 
substantial character and that inquiring as to medical advice for other 
diseases was that inquiry was directed to substantial diseases of same 
general character as those enumerated, and since the records of insured’s 
employer showed that she was absent only four days on occasion when 
physician treated her for grippe, and that she was not absent at all from 
work on other occasions when she consulted physician. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE. 

In determining materiality of insured’s representations, consideration must be 
given form of question. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

Appeal from Trial Term, Bronx County. 

Action by Leslie Jenkins against the John Hancock Mutual Life Insurance 
Company. From a judgment of the Supreme Court dismissing the complaint at 
the close of the entire case at Trial Term, on defendant's motion to set aside 
verdict and dismiss the complaint for failure of proof, plaintiff appeals. 

Reversed, and verdict reinstated. 

Argued before Finch, P. J., and McAvoy, Martin, O’Malley, and Townley, JJ. 

Hitchcock & O’Brien, of New York City (Robert M. Hitchcock, of New 
York City, of counsel), for appellant. 

Frederick C. Tanner, of New York City (Thomas McCall, of New York 
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City, of counsel; Leonard M. Gardner, of New York City, on the brief), for 
respondent. 

TowNn_ey, J. 

Plaintiff, the beneficiary of a life insurance policy issued by the defendant, 
brought this action to recover the proceeds thereof. Payment was resisted upon 
the ground that the insured had made false statements in her application for the 
policy. The court submitted to the jury the materiality of the statements claimed 
to be false. The jury returned a verdict in favor of the plaintiff. The court 
set this verdict aside and dismissed the complaint upon the ground that the 
misrepresentations in the application were material as a matter of law. There 
were certain questions as to the good health of the insured at the time the policy 
was issued, the dates of the attendance of a Dr. Lang, and the date of his report 
that the deceased was suffering from tuberculosis. With regard to these the 
testimony was conflicting and was properly submitted. 

[1,2] The only representation requiring discussion is that made in answer 
to the following question: “13. Have you within the past five years had medical 
advice for any disease or disorder not included above? Give full particulars.” 
The list of diseases and disorders referred to in this question consisted of some 
twenty-eight listed on the application. Practically all of these were of a sub- 
stantial character. The trial court in its ruling that the representations made 
by the insured in her answer to this question were material as a matter of law 
relied upon Travelers’ Insurance Co. v. Pomerantz, 246 N. Y. 63, 158 N. E. 21, 
and Minsker v. John Hancock Mutual Life Ins. Co., 254 N. Y. 333, 173 N. E. 4. 
We co not think that these authorities support the conclusion reached. 

In the determination of this question, due consideration must be given to 
the form of the question addressed to the insured. The question under con- 
sideration in both the Pomerantz and Minsker Cases involved general inquiries 
as to any consultation with a physician. In neither of these cases was there any 
proof as to the character of the ailment for which the insured had received 
treatment. Inquiry as to this was in each case prevented by objection to testi- 
mony of the physician who had been consulted. The court held in each of these 
cases that the representation was material as a matter of law. No case has been 
presented where the question was general, and there was proof that the ailment 
was trivial. But the Court of Appeals in the Pomerantz Case, and again in 
Nowak vy. Brotherhood of American Yeoman, 252 N. Y. 465, 169 N. E. 647, 
indicated that if the inquiry be general, the insurance company has a right to a 
truthful answer and any misrepresentation made in answer to such a question 
s material. 

These cases, however, have no application to the question before us. The 
question here was whether the insured had consulted a physician for any disease 
or disorder other than some twenty-eight serious diseases listed in the applica- 
tion. The plain implication from the juxtaposition of these clauses is that the 
inquiry was directed to substantial diseases of the general character of those enu- 
merated in the section referred to. Certainly, it may reasonably be found that 
the insured so understood it. The diseases which called for the attendance of 
a physician here were on April 26, 1928, for grippe; on May 9, 1928, for puru- 
lent otitis, right; and on September 14, 1928, for salpingitis, left. The records 
of the insured’s employer show that she was absent four days when she had 
the grippe and not absent at all on the other occasions when she consulted a 
physician. The insured might well have understood the question as having no 
ipplication to trifling ailments such as those which occasioned the attendance 

f a physician on the dates mentioned. 
A question similar in import to that involved in the instant case was con- 
dered by the Court of Appeals in Nowak v. Brotherhood of American Yeomen, 
49 N. Y. 78, 82, 162 N. E. 589, decided after the Pomerantz Case. There the 
query, “Have you ever consulted a physician?” was immediately preceded by, 
Are you in good health?” The court in its opinion, at pages 82, 83 of 249 N. 
Y., 162 N. E. 589, 591, said: “What more natural than for the assured, who had 
ust answered the latter question in the affirmative, to think that the former 
uestion required of her an affirmative answer only, provided a previous con- 
ultation with a physician was in relation to a disorder which affected her 
resent state of health.” Similarly, in Cushman v. United States Life Ins. Co., 
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70 N. Y. 72, 76, the question was whether the insured had ever had a disease 
of the liver. The proof showed that he had been treated on several occasions for 
congestion of the liver and had died from that disease. It was held that his 
answers were not untruthful. The court in its opinion said: “By the questions 
inserted in the application, the defendant was seeking for information bearing 
upon the risk which it was to take, the probable duration of the life to be insured. 
It was not seeking for information as to merely temporary disorders or func- 
tional disturbances, having no bearing upon ge neral health or continuance of 
life.” 

When the Nowak Case was before the Court of Appeals a second time (No- 
wak vy. Brotherhood of American Yeoman, 252 N. Y. 465, 467, 169 N. E. 647, 648), 
the court reiterated the position taken by it on the former appeal and in the con- 
cluding sentence of the opinion said: “The juxtaposition of the questions con- 
trols and limits the meaning in a particular instance, such as here shown.” 

We think accordingly that in the present instance the issues raised were 
rightly submitted to the jury to determine their materiality and that the verdict 
should be reinstated. 


The judgment should be reversed, with costs, and the verdict reinstated. 
All concur. 


BULLUCK v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 49. 
Supreme Court of North Carolina. April 22, 1931. 
158 Southeastern Reporter 185. 
1, INSURANCE. 

Jury under proper instructions must determine whether insured has suffered 

such total disability as to render it impossible to follow gainful occupation. 
“Engaging in gainful occupation” as ability of insured to work with 
reasonable continuity in his usual occupation or in such an occupation 

as he is qualified physically and mentally, under all the circumstances, to 

perform substantially the reasonable and essential duties incident thereto. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

3. INSURANCE. A 

Question of permanent and total disability under insurance policy held for 
jury under conflicting evidence 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Superior Court, Edgecombe County; Cranmer, Judge. 

\ction by W. W. Bulluck against the Mutual Life Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. 

No error. 

The plaintiff alleged and offered evidence tending to show that the defendant 
issued and delivered to him two policies of life insurance, to wit, No. 3805892 
No. 826994. The first policy was issued on April 13, 1927, 
policy on a 14, 1927. 
been paid on 


and 
and the second 
It was admitted by the parties that all premiums had 
both of said policies, and that proofs of claim in due form had been 
filed with defendant. The policies provided for certain benefits in the event of 
total and permanent disability before age 60. The pertinent clause is section 3 
and is as follows: ‘Total Disability: Disability shall be considered total when 
there is any impairment of mind or body which continuously renders it impossible 
for the Insured to follow a gainful occupation. Permanent Disability: Total 
disability shall, during its continuance, be presumed to be permanent; (a) If such 
disability is the result of conditions which render it reasonably certain that such 
disability will continue during the remaining lifetme of the Insued; or, (b) If 
such dsability has existed continuously for ninety days.” 

In the spring of 1928 the plaintiff suffered an attack of psoriasis. The medical 
testimony was to the effect that this disease “is a chronic inflammatory condition 
of the skin with dried in scales that looks like mica. It has a tendency to appear 
on the back of the arms and on the front of the legs. Characteristically it gets 
better in summer and worse in winter. Itching is usually present but in a light 


seen a_ patient 


form.” The physicians further testified that they had never 
suffering with this disease get entirely well. 
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Plaintiff testified that the disease had destroyed one toenail and that it 
prevented him from sleeping. He said: “If you ever had your lips split 
ypen from cold weather, that is exactly how it feels. If the temperature is 
ust right at night, I will go ahead and sleep all right. * * * I have to get up 
and change my temperature at night, use some salve and take a bath. Last 
night I got up half dozen times or more. * * * I have lost twenty pounds since 
spring. * * * J have not undertaken to run a farm since 1928. Prior to that 
time I did actual work when necessary. * * * I couldn't do any kind of work— 
\m not physically able—Couldn’t hold out. I can drive an automobile a little 
while, but wouldn’t undertake to drive from here to Raleigh. When I get jaded, 
looks like everybody is going to run into me. * * * I am unable to clerk in a: 
store on account of my feet and toe nails. * * * I don’t know of any work 

sainful occupation that I could follow. * * * My hair has started to come 
ut. * * * When I scratch blood comes like a fly bite * * * I have not farmed 
ny since as I have been unable. * * * I know of no work I could do in my 

esent physical and mental condition.” Plaintiff offered other testimony tending 
show that he was physically unable to engage in a gainful occupation. 

There was evidence to the effect that the plaintiff assisted in selling Dust 
Down for boll weevils in the summer of 1929. Plaintiff testified: “I have earned 
less than $150.00 since the last day of March, 1929.” 

Two physicians, admitted to be medical experts, testified that in their opinion 
psoriasis does not result in rendering a man unfit to carry on any gainful 

upation.” One of the physicians stated that “at times it would make any 

ful occupation physcially painful.” 

The following issues were submitted to the jury: 

1. “Has the plaintiff had any impairment of mind or body which continuously 

lers it impossible for him to follow a gainful occupation?” 

2. “If so, is such disability permanent as defined in the policy?” 

The jury answered both issues “Yes,” and judgment was entered upon the 
verdict, from which judgment the defendant appealed. 

The defendant in its brief states that the only question involved is “whether 
the plaintiff is entitled to receive the benefits under the terms of the policy.” “If 
the amount of the judgment is correct.” 

Pou & Pou, of Raleigh, Gilliam & Bond, of Tarboro, and Connor & Hill, of 
Ison (Frederick L. Allen, of New York City, of counsel), for appellant. 

T. T. Thorne and J. W. Grissom, both of Rocky Mount, for appellee. 

BrocpEN, J. 

Five recent decisions of this court discuss the liability of insurarce companies 
to the assured resulting from permanent disability to engage in a “gainful occu- 
tion,” to wit, Buckner v. Ins. Co., 172 N. C. 762, 90 S. E. 897; Lee v. Ins. Co, 

N. C. 538, 125 S. E. 186; Fields v. Assurance Co., 195 N. C. 262, 141 S. E. 

Brinson v. Ins. Co., 195 N. C. 332, 142 S. E. 1, 2; Metts v. Ins. Co., 198 
N. C. 197, 151 S. E. 195. The Buckner Case, supra, declared: “The authorities 
practically unanimous that under the terms of this policy plaintiff cannot 
ver without showing a bodily injury that will incapacitate him, not only from 
lowing his usual avocation of fireman, but also from pursuing any other gain- 
occupation. The language is too plain, and the meaning too unmistakable, to 
permit an enlargement of the terms of the contract by construction. It is unfortu- 
for the plaintiff, but ‘it is so nominated in the bond.’” The defendant relies 
upon the Bruckner Case. 

There is a sharp divergence among courts and text-writers in regard to the 
coustruction of clauses in insurance policies dealing with such total or perman- 
ent disability as to fender it impossible “for the insured to follow a gainful 
Occupation.” This divergence has produced two schools of thought upon the sub- 

The first school of thought adheres to a strict construction of such con- 
ts, and the second school maintains a liberal construction thereof. The view 
ol the liberal constructionist is well stated by the Missouri court in Foglesong v 
Modern Brotherhood, 121 Mo. App. 548, 97 S. W. 240, 241. The pertinent clause 
in the policy of insurance under discussion provided for indemnity for “per- 
manent and total disability * * * which renders him unable to carry on or conduct 
any vocation or calling.” The court said: “Common knowledge of the occupations 
the lives of men and women teach us that there is scarcely any kind of disabil- 
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ity that prevents them from following some vocation or other, except in cases of 
complete mental inertia. We have examples of persons without hearing and 
without sight following a vocation—some without feet, and some without hands, 
engaged in business. The achievements of disabled persons are seemingly mar- 
velous. Under’ defendant's theory, the plaintiff might embark, in the peanut trade 
or follow the business of selling shoestrings or lead pencils, or follow some 
similar calling; in which instances, under the rule invoked, there would be no 
disability within the meaning of the policy. In our opinion, such was not within 
the contemplation of the parties.” 

North Carolina has been classified in the decisions of various courts as 
adhering to the strict construction of such contracts. This classification has 
resulted from the decision in Buckner v. Ins. Co., 172 N. C. 762, 90 S. E. 897, 
which has been cited in many jurisdictions. 24 A. L. R. 203; 37 A. L. R. 151; 41 
A. L. R. 1376; 51 A. L. R. 1048; McCutchen v. Pacific Mutual Life Ins. Co., 
153° S; C401, 151 S. E: 67. 

The Buckner Case was distinguished in the Brinson Case, supra, in which 
latter case the court said: “That, in addition to his bodily injuries, resulting 
directly from the accident, plaintiff has suffered and is now suffering from a 
disease, which incapacitates him from pursuing, not only his occupation as a 
farmer, but also any other gainful occupation, in which effort, either physical 
or mental, is required.” 

None of the cited cases undertake to define the expression “gainful occupation.” 
The Supreme Court of Minnesota, in Carson v. N. Y. Life Ins. Co., 162 Minn 
458, 203 N. W. 209, 210, discussed liability under a policy providing indemnity 
when the insured “has become wholly disabled by bodily injury or disease, so as 
he is and will be presumably thereby permanently and continuously prevented from 
engaging in any occupation whatever for remuneration or profit.” Construing 
the meaning of the words used the court said: “It must mean any occupation 
similar to that in which he had ordinarily been engaged, or for which he may 
be capable of fitting himself within a reasonable time. If the disability prevents 
the injured from performing the essential parts of such an occupation with sub- 
stantial continuity, it should entitle to the income payment promised.” The 
Texas court in Great Southern Life Ins. Co. v. Johnson (Tex. Com. App.) 25 
5S. W. (2d) 1093, 1094, considered a policy of aaa providing indemnity if 
the disability resulted from bodily injury or disease “so that he is and will be 
thereby permanently, continuously and wholly prevented from performing any 
work for compensation or profit or from following any gainful occupation.” The 
court said: “The term ‘gainful occupation’ is likewise a relative one; the insured’s 
occupation and earning capacity at the time the policy issued was in contempla- 
tion of the parties—what would be a ‘gainful occupation’ for one may not he 
such for another. A prosperous merchant with a constantly expanding business, 
earning large and continually increasing profits, who because of injuries received 
is totally disabled from continuing that business, and it becomes bankrupt as a 
result, certainly cannot be said to pursue a ‘gainful occupation,’ compared to the 
other, if he is fortunate enough to earn something though out of all proportion 
to what he had previously earned.” Fagerlie v. N. Y. Life Ins. Co., 129 Or. 485, 
278 P. 104; Cooley’s Briefs on Insurance, vol. 6, § 5533, et seq.; Couch-Cyclopaedia 
of Insurance Law, vol. 7, § 1686, et seq. 

[1] The reasoning of the opinions seems to indicate that engaging in a gain- 
ful occupation is the ability of the insured to work with reasonable continuity in 
his usual occupation or in such an occupation as he is qualified physically and 
mentally, under all the circumstances, to perform substantially the reasonable and 
essential duties incident thereto. Hence, the ability to do odd jobs of compara- 
tively trifling nature does not preclude recovery. Furthermore, our decisions, and 
the decisions of courts generally, have established the principle that the jury, 
under proper instructions from the trial judge, must determine whether the insured 
has suffered such total disability as to render it “impossible to follow a gainful 
occup: ation. q 

2, 3] The physicians both testified that in their opinion the disease from 
which plaintiff suffered would not result in permanent disability, and the defend- 
ant insists that, as the disease is uncommon, the nature and course of the malady 
lies exclusively in the field of expert and scientific knowledge. Hence, the testi- 
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mony of the physicians should be accepted as conclusive upon such technical 
subject. Undoubtedly, this view of the law, in proper cases, would perhaps be 
sound and maintainable, but in the case at bar the paramount question was whether 
the plaintiff was able to engage in a gainful occupation. The ability of a party 
to perform physical or mental labor is not a question of such exclusively technical 
significance as to permit expert testimony to be given conclusive effect. Indeed, 
the identical question arose in Fields v. Assurance Co., supra, in which the 
physician had testified that the plaintiff was not in his opinion permanently dis- 
abled. Moreover, there was a conflict between the testimony of physicians and 
the plaintiff with respect to permanent disability, and it has been the uniform 
policy of the law of this state, for many years, to submit conflicting evidence to 
the jury upon the theory that in the last analysis the jury is the weigh master 
of the evidence. 


No error. 


UNITED STATES NAT. LIFE & CASUALTY CO. v. HEARD. No. 19866. 
Supreme Court of Oklahoma. April 28, 1931. 
298 Pacific Reporter 619. 
. WITNESSES 

After patient’ s death, beneficiary in policy on patient’s life may waive statu- 
tory privilege respecting information acquired by attending physician (Comp. St. 
1921, § 589, subsec. 6). 

Syllabus by the Court. 
The right to waive the privilege as to the evidence of a physician 
concerning information acquired in attending a patient under subsection 
6, § 589, C. O. S. 1921, survives the patient, and may be exercised after 
her death by the beneficiary in an insurance policy on the life of the de- 
ceased. 
(For other cases, see Witnesses, Dec. Dig. § 219[4].) 
2. WITNESSES. 

Waiver of privilege respecting physician’s examination of patient relates only 
to examination by other physicians at same time as that testified to by physician 
first testifying (Comp. St. 1921, § 589, subsec. 6). 

Syllabus by the Court. 

Under subsection 6 of section 589, C. O. S. 1921, a physician is incom- 
petent to testify concerning any communication made to him by his 
patient with reference to any physical disease or any knowledge obtained 
by a personal examination of any such patient, unless the person offers 
himself as a witness or in some manner waives the incompetency of the 
physician. The waiver can only be claimed where the party testifies to 
the result of a particular examination, in which case the opposing par- 
ty may call the physician who made the examination to corroborate or 
deny the statements made by the p< irty ; or where two or more physicians 
in consultation examine into the physical condition of the party, when, 
if one of the physicians is called by such party to testify to the results 
of the examination, another physician present and taking part in the ex- 
amination, may be called by the opposing party to testify in relation 
thereto. If the physician whose evidence is sought to be introducced by 
the opposing party made his examination at a different time from that 
testified to by the physician introduced and the party had not testified 
to the results of such examination, the evidence is inadmissible. 


(For other cases, see Witnesses, Dec. Dig. § 219[4].) 
Additional Syllabus by Editorial Staff. 
INSURANCE. 

Statute requiring application for life policy to be attached to policy is in- 
applicable to industrial insurance (Comp. St. 1921, §§ 6728, 6737). 

(For other cases, see Insurance, Dec. Dig. § 134[2].) 
4. INSURANCE. ; 
Burden was on insurer to establish falsity of statement in application for 
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industrial policy and that representation was made to deceive (Laws 1923, c¢. 
60, § 15). 

(For other cases, see Insurance, Dec. Dig.. § 646[3].) 

Appeal from Court of Common Pleas, Tulsa County; Wm. N. Randolph, 
Judge. 

Action by Laura Heard against the United States National Life & Casualty 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

See, also, Washington Fidelity Nat. Ins. Co. v. Heard, 298 P. 622. 

Roscoe E. Harper, and Gentry Lee, both of Tulsa, for plaintiff in error. 

H. B. Clay, and Davidson & Williams, all of Tulsa, for defendant in error. 

HEFNER, J. 

Laura Heard, the defendant in error, as plaintiff, brought this action against 
the United States National Life & Casualty Company, to recover on an insurance 
policy. The policy was issued to Edith Robison on the 2lst day of December, 
1925. She died June 1, 1927. The plaintiff is the beneficiary. The policy is what 
is known as an industrial insurance policy, and was issued under the Industrial 
Insurance Act of 1923. The policy lapsed for nonpayment of the premium 
January 10, 1927, but was reinstated March 3, 1927. With reference to rein- 
statement, the policy contains this provision: 

“Policies that have lapsed may be revived by the Company at its option, 
upon written application of the Insured and payment of all premiums in arrears 
but become beneficial for the Weekly and Funeral Benefit only as provided in 
Standard Provision 3 according to the cause of the disability or death. 

“3. If default be made in the payment of the agreed premium for this Policy, 
the subsequent acceptance of a premium by the Company or by any of its duly 
authorized agents shall reinstate the Policy but only to cover accidental injury 
thereafter sustained and such sickness as may begin more than ten days after 
the date of such acceptance.” 

The policy also provides that “no benefits will be paid for disability or death 
resulting wholly or in part, directly or indirectly from any venereal disease, or 
for suicide, sane or insane.” 

The defense of the insurance company was twofold: (1) That insured’s death 
was caused from a veneral disease; and (2) that insured made false and fraudu- 
lent statements as to her health in order to obtain a revival of the policy. The 
trial was to the court resulting in a judgment in favor of plaintiff. Defendant 
appeals. 

[1] It appears from the record that it was the theory of plaintiff that the 
immediate cause of insured’s death was pellagra, while defendant contended the 

cause of death was syphilis. At the trial of the cause, the court permitted Dr. 
Dillon, a physician who waited upon insured during her last illness, to testify that 
the death of insured in his opinion resulted from pellagra. Defendant objected 
to this evidence on the ground that the same was privileged under section 
589, C. O. S. 1921, and upon the further ground that this privilege could not be 
waived by the beneficiary under the policy. In our opinion this objection is 
not well taken as under the law the beneficiary had the right to waive the 
privilege granted deceased under the statute, and, by offering the evidence of the 
doctor who waited upon her during her last illness, did waive the privilege as to 
him. 

In the case of Catherine Johnson v. Fidelity & Casualty Co. of New York, 
184 Mich. 406, 151 N. W. 593, L. R. A. 1916A, 475, the Supreme Court of Michigan 
said: “The beneficiary in an accident insurance policy may waive the privilege 
with respect to the testimony of the physician who attended insured in his last 
illness, in an action to recover upon the policy.” 

In the late case of Sprouse v. Magee, 46 Idaho, 622, 269 P. 993, 996, the Su- 
preme Court of Idaho said: 

“The survival of the right of the patient to waive this privilege has become 
so generally recognized that texts lay it down as the general rule, and cite de- 
cisions to the contrary as the exception. 5 Wigmore on Evidence (2d Ed.) § 
2391, says: 

“Except in two or three jurisdictions, it is usually agreed that the deceased’s 
representative (and probably also the heir) may waive the privilege.’ * * * 
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“The statutory privilege of physician and patient is inveighed against by 
Wigmore (section 2380). Many decisions upholding the right of waiver after 
death of the patient have reached their conclusion partly, if not entirely, upon 
the ground that such valuable evidence as is generally furnished by such dis- 
closure, in some instances indispensable, could not have been intended to be 
forever hidden, or that such was a needless or unjustifiable provision or interpre- 
tation, or that such a statute, tending to the supression of the truth, should be 
strictly limited in its application.” 

We think by the weight of authority the right to waive the privilege as to 
the evidence of a physician concerning information acquired in attending the 
patient survives the patient and may be exercised after her death by the bene- 
ficiary in the insurance policy of the deceased. 

[2] After plaintiff offered the evidence of Dr. Dillon for the purpose of 
proving the cause of the death of insured, defendant sought to offer the evi- 
dence of Dr. Wall and Dr. Wakefield for the purpose of proving and establishing 
that insured’s death resulted from a venereal disease. This evidence was ex- 
cluded by the trial court on the theory that same was privileged under the 
section of the statute above referred to. It is the contention of the defendant 
that plaintiff having waived the privilege as to Dr. Dillon, the same operated as 
a waiver of the privilege as to any and all other physicians who examined in- 
sured. The record discloses that these physicians were not consulting physicians 
and did not examine insured at the same time, but that all examinations were 
nade separately and at different times. In these circumstances the waiver of 
the privilege as to one of the physicians did not operate as a waiver as to all. 
In volume 28, R. C. I. at page 547, the author announces the following rule: 
“Clearly an examination of one or two or more physicians who attended the 
patient at different times does not operate as a waiver of the privilege as to 
the others, although they attended the patient for the same ailment.” 

While the decisions are not uniform, we think the correct rule is announced 

1 the case of Lucy D. W. Mays v. New Amsterdam Casualty Company, 40 App. 
DD. C. 249, 46 L. R. A. (N. S.) 1108. There it is said: “We understand the rule in 
relation to the admission of evidence of this character under statutes similar to 
ours, to be that waiver of the right can only be claimed where the party testifies 
» the restult of a particular examination, in which case the opposing party may 
ll the physician who made the examination to corroborate or deny the state- 
ments made by the party; or where two or more physicians in consultation 
examine into the physical condition of the party, when, if one of the physicians 

called by such party to testify to the results of the examination, another 
physician present and taking part in the examination may be called by the 
posing party to testify in relation thereto. But if the physician whose evi- 

‘e is sought to be introduced by the opposing party made his examination at 

different time from that testified to by the physician introduced, and the 
party _ not testified to the results of such examination, the evidence is in- 

missipie. 

Missouri & N. A. R. Co. v. Daniels, 98 Ark. 352, 136 S. W. 651. In 48 L. R. A. 

S.) 400 note, it is said: “An examination of one of two or more physicians 
who attended the patient at different times does not operate as a waiver of the 

vilege as to the others, although they attended the patient for the same ail- 

ment.” See, also, Baltimore & O. R. Co. v. Morgan, 36 App. D. C. 195; Citizens’ 

Street R. Co. v. Shepherd, 30 Ind. App. 193, 65 N. E. 765; Baxter v. Cedar Rapids, 

103 Iowa, 599, 72 N. W. 790; Dotton v. Albion, 57 Mich. 575, 24 N. W. 786; 

ter v. Sorge, 166 Mich. 173, 131 N. W. 565; Mellor v. Missouri P. R. Co., 105 

455, 16 S. W. 849, 10 L. R. A. 36; Milligan v. Clayville Knitting Co., 137 
Div: 363, 128 N.Y. S:. 765: 


Under the rule announced in the above cases, the trial court committed no 
error in excluding this offered evidence. 
[3,4] It is next contended by the defendant that the court erred in sustain- 
: the objection of plaintiff to the introduction in evidence of insured’s applica- 
for reinstatement of the policy. The portion of the application sought to be 
troduced, so far as material to a decision, is as follows: “The above described 
icy having lapsed, and the undersigned having forfeited all rights thereunder, 
by applies for a revival of insurance; and to induce the said company to 
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ce 
revive the same, hereby represents and declares that the Life heretofore insured 
under said Policy has not, since it was insured, been sick or afflicted with any 
disease, or met with any accident. * * *” 

It is the contention of the defendant that the statement made by insured in 
this application as to condition of her health was false, and that the application 
should have been admitted for the purpose of proving this statement. The record 
does not disclose upon what theory the court excluded this evidence. Counsel 
for defendant contend that the same was excluded for the reason that the ap- 
plication was not attached to the policy and was therefore inadmissible under 
section 6728, C. O. $. 1921. This being an industrial insurance policy, the above 
section does not apply, and the application was not for this reason inadmissible. 
See section 6737, C. O. S. 1921. We think this application might have been pro- 
erly admitted, but the admission thereof in and of itself would prove nothing. 
As before stated, this policy was issued under the Industrial Insurance Act of 
1913, chapter 60, Session Laws 1923. Section 15 thereof provides: “No representa- 
tion made in obtaining or securing a policy of insurance on the life or lives of 
any person, or persons, shall be deemed material, or render the policy void, unless 
the matter misrepresented shall have actually contributed to the contingency 
or event on which the policy is to become due and payable.” 

The wording of this section in our opinion is merely another way of saying 
that statements of this character in an application for insurance shall, in the 
absence of fraud, be deemed representations and not warranties. This being 
true, if defendant relied upon the falsity of the statement contained in the 
application as a defense, the burden was upon it to prove the falsity thereof and 
that the same was made by the insured with the intent to deceive. American 
Bankers’ Ins. Co. y. Hopkins, 67 Okl. 150, 169 P. 489; Owen v. U. S. Surety Co., 
38 Ok. 123, 131 P. 1091; Continental Casualty Co. v. Owen, 38 Okl. 107, 131 P. 
1084. 

[5] The record discloses no offer of proof on behalf of the defendant to the 
effect that the statement made by insured as to her health in her application 
for reinstatement is false and made with intent to deceive. In these circum- 
stances the exclusion of this application is not sufficient ground upon which to 
reverse the judgment. 

In the proof of death admitted in evidence appears the statement of Dr. 
Dillon that insured died from pellagra. It is contended by defendant that this 
statement in the proof of death was erroneously admitted in evidence, and in 
support thereof cites the case of Okla. Aid Ass’n v. Thomas, 125 Okl. 190, 256 
P. 719. We deem it unnecessary to pass upon this question, inasmuch as Dr. 
Dillon subsequent to the objection was placed upon the witness stand and 
fully testified relative to the matter and testified that in his opinion the 
cause of insured’s death was pellagra. 

It is further contended that the evidence was insufficient to support the 
judgment. There was some evidence introduced tending to establish that 
syphilis was the immediate cause of insured’s death. There was also evidence to 
the effect that the cause of her death was pellagra. This conflict in the evidence 
was by the trial court resolved in favor of the plaintiff. 

There is ample evidence to sustain this finding, and, there appearing no 
reversible error in the record, the judgment is affirmed. 

Lester, C. J., Clark, V. C. J., and Riley, Cullison, Swindall, Andrews, Mc- 


Neill, and Kornegay, JJ., concur. 


WASHINGTON FIDELITY NAT. INS. CO. v. HEARD. No. 19865. 
Supreme Court of Oklahoma. April 28, 1931. 
298 Pacific Reporter 622. 


INSURANCE. 

Generally, one to whom insurer might make payment under “facility of 
payment clause,” but not named as beneficiary, cannot enforce policy; gener- 
ally action on policy containing “facility of payment” clause is maintainable only 
by insured’s personal representative; person named in indorsement on indus- 
trial policy as one to whom proceeds should be paid could sue on policy. not- 
withstanding “facility of payment clause.” 
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Syllabus by the Court. 
The general rule is that, under a contract of insurance authorizing 
the payment of the amount of the policy to any relative or connection of 

the insured, or to one incurring expense in his behalf, one to whom such 

payment might be made, but who is not named as beneficiary, cannot en- 

force the policy. Such suit can be maintained only by the executor or 
administrator of the insured. Where, however, a policy contains, a pro- 
vision for indorsement to be made thereon and provides that such in- 
dorsements shall become part of the contract and there is an indorsement 

on the policy to the effect that the insured has requested that, in the 

event of death, the proceeds of the policy shall be paid to a certain in- 

dividual, the individual named may maintain an action to enforce the 
obligations of the policy. 

(For other cases, see Insurance, Dec. Dig. § 624[6].) 

Appeal from Court of Common Pleas, Tulsa County; Wm. N. Randolph, 
Judge. 

Action by Laura Heard against the Washington Fidelity National Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

See, also, United States Nat. Life & Casualty Co. v. Heard, 298 P. 619. 

Roscoe E. Harper and Gentry Lee, both of Tulsa, for plaintiff in error. 

H. B. Clay and Davidson & Williams, all of Tulsa, for defendant in error. 

HEFNER, J. 

This is an action originally brought in the district court of Tulsa county, sub- 
sequently transferred to the common pleas court of said county by Laura Heard 
against Washington Fidelity National Insurance Company, to recover on a life 
insurance policy. The policy was issued to Edith Robinson, who died June 1, 
1927. The trial was ‘to the court, resulting in a judgment in favor of the 
plaintiff. Defendant appeals. 

The first assignment of error is that the court erred in overruling defendant’s 
demurrer to the petition. In support of this assignment it is contended that 
plaintiff has no legal right to prosecute the action, that the same should 
ave been brought by the administrator of Edith Robinson, deceased, and that 

alone could maintain the action. The policy in question is an industtrial 
life insurance policy, and in paragraph 1 thereof, among other things, provides 
that, in consideration of the payment of the premium as therein designated, the 
company agrees to pay, upon receipt of proof of death and upon surrender of 
the policy, the amount stipulated to the executor or administrator of the in- 
sured, unless payment be made under provisions of the next succeeding para- 
raph which provides: “The Company may make any payment or grant any 
non-forfeiture privilege provided herein to the Insured, husband or wife, or any 
relative by blood or connection by marriage of the insured, or to any other 
person appearing to said Company to he equitably entitled to the same by 
ason of having incurred expense on behalf of the Insured, or for her burial; 
nd the production of a receipt signed by any one of said persons, or of other 
roof of such payment or grant of such privilege to any of them, shall be con- 
lusive evidence that all claims under this Policy have been satisfied.” 

Counsel for defendant contend that the administrator is made sole beneficiary 
nder the terms of this policy, and therefore is alone authorized to bring an action 
hereon, that paragraph 2 of the policy, commonly known as the “Facility of pay- 
ment clause” makes it optional with the company to pay any of the parties therein 

signated, but that it cannot be compelled to do so, and that neither of such 
parties can maintain an action on the policy, and cite numerous authorities in sup- 
irt of their contention. The general rule is no doubt as contended hy defendants. 

14 R. C. L. 1426, it is said: “Under a contract of insurance authorizing the pay- 
ment of the amount of the policy to any relative or connection of the insured, or 

one incurring expense in his behalf, one to whom such payment might be made, 
hut who is not named as beneficiary, cannot enforce the policy. Such suit can be 
maintained only by the executor or administrator of the insured.” 

The authorities on this proposition are collected and discussed in 28 A. L. R. 
ige 1350. An examination of these authorities will disclose that in a majority 
“* the cases it is held that facility of payment clauses in industrial life insurance 
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policies providing, in substance, that the insurer may pay benefits to the beneficiary 
named, or to any other person appearing to be equitably entitled thereto are for the 
benefit of the insurer, to be exercised or not at its option, and that it gives a third 
party to whom the insurer might have elected to pay the benefits no right to com- 
pel the insurer to make such payments to him. 

We do not, however, think these authorities applicable to the situation here 
presented, as in our opinion, taking into consideration all the terms and conditions 
of the policy and construing them together, it was the clear intention of the parties 
to designate the plaintiff herein, Laura Heard, beneficiary thereunder. 

In paragraph 3 of the policy appears the following provision: “The Condi- 
tions, Privileges and Concessions to Policy holders, Schedule on page 4 hereof, and 
any endorsement either printed or written as made by the Company, on any of the 
pages following are a part of this contract as fully as if recited over the signatures 
hereto affixed.” 

The above provision appears on page 2 of the policy. In a subsequent part of 
the policy, and on a different page thereof, under the heading “Space for indorse- 
ments referred to in conditions on page 2,” we find the following indorsement: 
“The insured has requested that in the event of death, the proceeds of this policy 
be paid to Laura Heard, 4—12—26.” 

Under the express provision of paragraph 3 of the policy, the above indorse- 
ment becomes a part of the policy and operates to make plaintiff the beneficiary 
thereunder, and she is therefore entitled to bring this action. 

The other propositions urged by appellant have been decided adversely in the 
case of United States National Life & Casualty Company v. Laura Heard (Ok. 
Sup.) 297 P. 619, this day decided. 

Judgment is affirmed. 

Lester, C. J., Clark, V. C. J., and Riley, Cullison, Swindall, Andrews, McNeill, 
and Kornegay, JJ., concur. 


BEATY v. MASSACHUSETTS PROTECTIVE ASS’N. No. 13084. 
Supreme Court of South Carolina. March 5, 1931. 
158 Southeastern Reporter 206. 
INSURANCE. 

In administratrix’ action on policy of insurance issued on life of deceased, 
judgment for administratrix was reversed. 

(For other cases, see Insurance, Dec. Dig. § 674.) 

\ppeal from Common Pleas Circuit Court of Union County; T. S. 
Judge. 

Action by Elizabeth V. Beaty, administratrix, against the Massachusetts 
Protective Association. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded with directions. 

Haynsworth & Haynsworth, of Greenville, and John K. Hamblin, of Union, 
for appellant. 

Hughes & Russell, of Union, for respondent. 

Carter, J. 

This action, commenced in the court of common pleas for Union county, 
February 12, 1929, is an action for the recovery of the sum of $3,000, together 
with interest thereon at the rate of 7 per cent. per annum from the 20th day 
of June, 1926, upon a policy of insurance issued upon the life of Robert W. 
Beaty, deceased, by the defendant, said policy bearing date October 30, 1925. 

The plaintiff commenced an action against the defendant, in the same court, 
on the said policy, November 23, 1926, on the same state of facts alleged in the 
complaint in the present action, but in the prayer of the complaint in the first 
action asked for $5,000 and interest, instead of $3,000 and interest, as asked for 
in the present action. The amount of the insurance stipulated in the policy is 
$5,000. Thereafter, the said cause was duly removed by the defendant to the 
United States District Court for the Western District of South Carolina, and the 
defendant filed an answer in said cause in the said United States District Court. 
Subsequently, December 15, 1928, on motion of plaintiff's attorneys, the said 
action was nonsuited and the complaint dismissed by order of the United States 
District Judge. There after the plaintiff filed the present suit, containing the 


Sease, 





ean 








Life] Beaty v. Massachusetts Protective Ass'n. 365 


same allegations, word for word, as contained in the complaint dismissed by the 

United States District Judge, except in the prayer of the present suit the plain- 
1 tiff asks for $3,000 and interest, instead of $5,000 and interest. Within the time 
required by law, the defendant filed in the court of common pleas for Union 
county proper notice, petition, and bond for the removal of this cause (the last 
suit instituted) to the United States District Court for the Western District of 
South Carolina. The matter of removal was heard by his honor, Judge M. M. 
Mann, who issued an order refusing to grant an order of removal, “upon the 
ground that the prayer of the complaint being for only Three Thousand ($3,000.00) 
Dollars, the cause was not removable,” to which the defendant duly excepted. 


The record discloses that the defendant, thereafter, filed its answer in the 
state court, however, “reserving its rights to have said cause adjudicated by the 
United States District Court for the Western District of South Carolina.” The 
case was tried before his honor, Judge T. S. Sease, and a jury, in the court of 
common pleas for Union county. When the case was called for trial the defend- 
ant stated that it appeared specially and made objection to the jurisdiction of the 
court and to the trial by said court “on ground that the case had been properly 
removed to the United States District Court for the Western District of South 
Carolina.” This objection, his honor, Judge Sease, overruled and ordered the 
case to trial. The result of the trial was a verdict for the plaintiff against the 
defendant in the sum of $3,612.39, the full amount sued for, including interest. 
\fter the return of the verdict by the jury the defendant made a motion for a 
new trial, which motion the trial Judge refused, and from the entry of judgment 

the verdict the defendant has appealed to this court, pursuant to notice duly 
served 

\s stated by the appellant’s counsel, in their argument, the exceptions allege 

as follows: In refusing an order of removal to the United States District 
Court for the Western District of South Carolina, in the admission of certain 
idence, in refusing defendant’s motion for a directed verdict, and in the charge 
the jury; and, in the main, we shall consider the questions presented by the 
eal in the order presented by appellant’s counsel. 


Can a party whose claim is based upon a liquidated demand of more than 
000, by asking judgment for a lesser sum, prevent removal of the cause to 
United States District Court? 
When the allegations of the complaint are considered, it is clear that the 
laintiff in the case at bar in the prayer of her complaint reduced the amount 
her for the purpose of preventing a removal of the cause to the United 
States District Court. Appellant takes the position that this should not be 
rmitted, and cites in support of the position taken the following cases: Burke 
\itcheson v. Adoue & Lobit, 3 Tex. Civ. App. 494, 22 S. W. 824, 23 S. W. 91; 
Cox, Hill & Thompson v. Stanton, 58 Ga. 406; Jennings v. Stripling, 127 Ga. 778, 
5. E. 1026, and Moore & Co. v. Thomson, 44 N. C. 221, 59 Am. Dec. 550. We 
unable to agree with appellant’s position, and think that the weight of authority 
pports the contrary view. Although under the allegations contained in the 
of the complaint the plaintiff set up a cause of action upon which the 
itiff might be entitled to recover against the defendant the full amount of the 
licy, $5,000, together with interest thereon, in the prayer of her, complaint she 
| not ask for that sum, but asked for the sum of $3,000, together with interest. 
ur opinion the plainff had the right to do this it matters not what her pur- 
was. Even it be conceded that she did it for the purpose of preventing a 
moval of the cause to the United States District Court the case would not be 
ltered. But, of course, she will be bound by the judgment in the case, and 
iid not afterwards maintain another action to recover on the policy, this action 
ng prosecuted to a final conclusion. Just as a person would have the right to 
uce the amount owing when suing on a note for the purpose of giving a court, 
limited jurisdiction, jurisdiction in the case (Catawba Mills v. Hood, 42 S. C 
+, 20 S. E. 91), so has the plaintiff in this case, in our opinion, the right to 
luce the amount the allegations contained in the body of her complaint, if 
tablihed, would entitle her to recover by asking for a lesser amount in the 
ver of the complaint. The right of removal is statutory and the conditions 
scribed must be met to entitle a defendant to removal. One of the conditi ns 
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to be met to entitle a defendant to have a cause removd to the United States 
District Court is that the amount sued for, exclusive of interest and costs, 
exceeds the sum of $3,000. The amount in controversy, in the kind of case 
involved herein, so far as the amount ot verdict that could be rendered is con- 
cerned and amount of judgment obtained, is determined by the amount asked for 
under the prayer of the complaint, and in the case at bar the plaintiff could not 
recover any greater sum than the amount demanded in the prayer of the com- 
plaint. As being in point to the question before us, we quote from the syllabus 
of the opinion of the court in the case of Iowa Central Railway Co. v. Bacon, 
236 U. S. 305, 35 S. Ct. 357, 59 L. Ed. 591, as follows: “A state Court did not 
lose jurisdicition of an action for death because the Federal circuit court to 
which a removal was sought made several orders continuing the case from term 
to term after the filing of the transcript in that court, and finally dismissed the 
suit for want of prosecution, where, upon the face of the record, the suit was 
not a removable one, as the prayer for recovery was for but $1,990, which amount 
the state court decided was the limit of recovery, notwithstanding an allegation in 
the petition that the decedeni’s estate was damaged in the sum of $10,000.” 
(Italics adced). Under the law at this time the jurisdictional amount is $3,000.00, 
exclusive of interest and costs, and the prayer of the complaint in the case at 
bar being for $3,000.00 together with interest, the cause was not a removable 
one. In this connection we also call attention to the following authorities: Ken- 
tucky v. Powers, 201 U. S. 1, 26 S. Ct. 387, 50 L. Ed. 633, 5 Ann. Cas. 692; 
Jackson y. Railroad Co., 58 Miss. 648; Elgin v. Marshall, 106 U. S. 578, 1 S. 
Ct. 494, 27 L. Ed. 249; Ray v. Southern Ry., 77 S. C. 103, 57 S. E. 636; 1 
v. Cox, 83 S. C. 1, 65 S. E. 222; Cumming v. Lawrence, 87 S. C. 457, 69 S. E. 
1090; Edwards vy. Johnson, 90 S. C. 90, 72 S. E. 638. 

It is true, this court has repeatedly held that the plaintiff may obtain any 
relief appropriate to the case made by the pleadings and the evidence, without 
regard to the form of the prayer for relief; that is, he will be given such relief 
as he may be entitled to notwithstanding that the prayer for relief is defective. 
Especially is this true in an equity case. But this does not mean that a party 
instituting a suit cannot remit or waive so much of his claim as he sees fit, and 
such remittance or waiver amounts to an acknowledgement of payment for the 
amount so waived or remitted, for which an action could not afterwards be 
maintained, Such waiver or remittance may be set forth either in the body of 
the complaint or in the prayer for relief, either directly or indirectly. When the 
plaintiff in the prayer for relief asks for a smaller amount than that stipulated 
in the instrument sued on, it amounts to a waiver, and the plaintiff, as in the 
case at bar, cannot afterwards maintain an action for the amounts so waived, 
but is bound thereby. In a suit on a note payable in installments, of course, the 
rule would not apply to installments not due at the time of the commencement 
of the action, but would only apply to the installments due at the time of the 
commencement of the action. In the case of Ray v. Southern Ry., 77 S. C. 104, 
57 S. E. 636, resort was had not only to the body of the complaint to ascertain 
the amount involved. in the contoversy but to the prayer for relief also. Our 
attention has been called to the cases of Simpson v. McMillion, 1 Nott & McC. 
192; Wells v. Reynolds, 3 Brev. 407; St. Amand vy. Gerry, 2 Nott & McC. 487, 
and Bent’s Ex’r v. Graves, 3 McCord, 380, 15 Am. Dec. 632, which cases hold 
that a plaintiff cannot release a part of his claim or demand for the purpose of 
bringing a suit within an inferior jurisdiction. We deem it sufficient to state 
that, under our view, the rule declared in those cases is not now of force in 
this state. Brunson yv. Furtick, 72 S. C. 582, 52 S. E. 424, 5 Ann. Cas. 307. 

In our opinion Judge Mann was right in refusing to issue an order of re- 
moval of the cause to the United States District Court, and Judge Sease prop- 
erly overruled defendant’s objection to going to trial, and in proceeding with 
the trial of the case pursued the only reasonable course before him. The ex- 
ceptions on this phase of the case, 1, 2, 3, and 16 are overruled. 

Under exceptions 4 and 5 error is imputed to the trial judge in admitting in 
evidence the conversations and correspondence between Walker A. Holt and 
D. C. Beaty (by mistake called W. C. Beaty in the exceptions). 

\n examination of the testimony convinces us that, as to the conversation 
between these parties, nothing is revealed that could possibly be prejudicia! 
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against the defendant. D. C. Beaty does not claim that Holt, who was the agent 
of the defendant, made any statement of consequence. In fact, from what D. C. 
Beaty testified Holt would not discuss the matter involved at all in the conversa- 
tion had with him. ; 

As to the correspondence between D. C. Beaty and Holt, concerning which 
reference is made under these exceptions 4 and 5, we are unable to discover 


; any error committed by the trial judge. D. C. Beaty was a relative of Robert 
j W. Beaty and after the death of Robert W. Beaty tried to get information con- 
: cerning the insurance. We find no letter in the record from Holt to D. C. 
i Beaty, but only a letter from D. C. Beaty to Holt. This letter by D. C. Beaty 
} to Holt was intended as a reply to a letter written by Holt on the 9th of June 
4 to Robert W. Beaty, but which Robert W. Beaty did not have an opportunity 


to read, and it was opened, it appears, by his widow after his death, which oc- 
curred in an automobile accident, June 14, 1926. In the letter of D. C. Beaty 
to Holt, about which complaint is made, D. C. Beaty calls attention to the fact 
that Robert W. Beaty did not receive the letter, and explains why he did not 
receive it. In this letter mention is made that he (D. C. Beaty) had requested 
Holt to let him‘ know about the insurance policy in question, and states that 
Holt has not furnished him the information requested; and in the letter D. C. 
Beaty also reminds Holt that he called him over telephone and read to him the 
letter written by Holt to Robert W. Beaty, referred to above, and made mention 
f the fact that Holt in the phone conversation told him that his stenographer 
id written the letter, and called Holt’s attention to the fact that the letter was 
signed by him (Holt). He also tells Holt that he thinks he should have given 
him the information requested, and inclosed a check for $36, payable to the 
order of Holt, covering the semiannual premium, and formally notified Holt, as 
the agent of the defendant, of the death of Robert W. Beaty, the insured, and 
related the manner in which his death occurred and where and when it occurred, 
and requested that he notify the defendant and transmit this information to the 


defendant. He further requested Holt to send him “Claimants Proof of Acci- 
} 


ntal Death,” and requested a copy of the policy, for the reason that the 
riginal had not been located. 

We fail to see wherein the defendant was prejudiced by the introduction of 
his letter, and think that the trial judge committed no error in permitting it 

be introduced. 

In exceptions 6 and 7 error is charged because the trial judge admitted in 
dence ceratin of the correspondence between J. G. Hughes, attorney for the 
laintiff, and the Massachusetts Protective Association, defendant herein. The 
rrespondence in question here consists of letters written by Mr. Hughes, as 
rney for the plaintiff, to the defendant for the purpose of procuring claim 
rms for making out claim based on the policy and replies by the officer of 
defendant company refusing to send the same. It is contended by the ap- 
it that these letters were purely argumentative, possessed no evidentiary 
lue, and were prejudicial to the rights of the defendant. We agree with the 

llant to the extent that this correspondence was in part of an argumentative 
iture, but we do not think it was prejudicial, and think the exceptions should 

verruled. 

With regard to the question raised as to the competency of the letter of 
ne 9th, from Holt, the agent of the defendant, to Robert W. Beaty, the in- 
ired, which was not opened until after Beaty’s death, in our opinion it was 
mpetent for the purpose of showing or tending to show that at the time the 

‘r was written it was not the purpose of the insurance company, acting 
ugh said agent, to enforce the forfeiture provision of the contract for fail- 
to pay the premium at that time, and also for the purpose of showing the 
duct of the insurance company, acting through its said agent, in regard to the 
ntract in question. 

Defendant’s motion for a directed verdict was based upon the following 
unds: “That the uncontradicted testimony shows that a premium on this policy 
me due on June Ist, 1926, that that premium was not paid by the deceased, 

that under the terms of the contract of insurance or policy, the contract 
r policy terminated on June Ist, 1926; that the policy or contract expressly pro- 


les the method by which it may be reinstated or revived from time to time, 





1 
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that is, by the payment of the premiums then due. But the policy also ex- 


pressly provides that even when so reinstated the reinstatement shall become 
effective as of the date when the premium is received by the Company, and oi 
course, shall not cover any accident or injuries prior thereto.” 

‘According to the record before the court, the policy in question was dated 
October 30, 1925, signed by the officers at the home office of the company, and 
countersigned at Spartanburg, S. C., November 10, 1925, by W. A. Holt, resi- 
dent agent. The contract provided that the premium on the policy should be $18 
per quarter, payable in advance on or before the lst day of March, June, Septem- 
ber, and December of each year. It contained no grace period provision. It is 
the contention of the appellant that a premium on the policy became due on 
June 1, 1926, which was not paid by the deceased, and that the policy, under 
its terms, terminated on that date, June 1, 1926. It clearly appears from the 
record that W. A. Holt was the resident agent of the insurance company in 
question; that he received applications for insurance for the company, collected 
the premiums and remitted same to the company, countersigned the policies and 
delivered same to the applicants; at least, the record is clear that Holt did that 
in this case, and so far as the record discloses, the company had no other agent 
in this state at the time in question. The record discloses that the insurance 
company mailed to the insured a notice, dated May 10, 1926, calling attention to 
premium being due June Ist and stating. that the same should be paid to “Walker 
A. Holt, Box 533, Spartanburg, S. C.” Prior to sending this notice, the said 
Holt, signing as “Walker A. Holt, Spe. Agt.,” wrote a letter to the insured, 
dated April 2, 1926, in the following language: “It seems that you have forgotten 
about me altogether as I felt sure that you would send me the little check for 
only $46.67, which has been standing so long. I wish I could explain to you 
just what an asset you have in the M. P. A. policy you hold in our Association 
The premium is so small I am sure you could drop this in the mail to me 
which I would appreciate more than I can explain to you at this time.” 

The correspondence introduced in evidence does not fully disclose just 
what agreement there was between Holt and the insured, but, according to the 
testimony of Holt, Holt personally advanced the premium money to the com- 
pany for the insured up to June 1, 1926, and there is no question that the 
company received the same. But there is no proof that the insured or any 
one for him paid any amount to the insurance company on or after June 1, 1926, 
and, as we view the record, no one offered to pay the premium owing until after 
the death of the insured, which occurred in an automobile accident June 14, 1926. 

On June 9, 1926, Holt, as special agent of the company wrote to the insured 
the following letter: 

“Spartanburg, S. C., June 9, 1926. 
“Mr. Robert W. Beatty, 
“Whitmire, S. C. 
“Route 2, 
“Dear Sir; 

“Please advise how you want me to pay your further M. P. A. premiums. 
You will recall that I paid them semiannually for you last year. I think that 
I have written you several letters concerning your premium, but perhaps you 
have been very busy and haven't had time to answer them. 


“Yours very truly, /S/ W. A. Holt, 
“Walter A. Holt, Spe. Agt., 
“Box 533; 
“Spartanburg, S. C.” 

This letter was not received by the insured. He was away from home at the 
time the letter reached there, and was called to Union, S. C., upon his return 
on which latter trip he was killed, June 14, 1926. After the insured’s death this 
letter was found with other mail and was opened by his wife some time after 
his death. Under this state of facts, in our opinion, the defendant’s motion for 
direction of a verdict should have been granted. 

It is therefore the judgment of this court that the judgment of the circuit 
court be reversed, and the case remanded for entry of judgment for the de- 
fendant under rule 27 of this court. 
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Blease, C. J., Stabler, J.. and Mendel L. Smith, A. A. J., concur in result. 

Cothran, J. (dissenting and concurring.) 

I dissent from so much of this opinion as holds that the motions of the de- 
fendant to remove the case to the federal court were properly refused. The 
jurisdiction of the state court being sustained by a majority of the court, I con- 
cur in so much of the opinion as holds wg! the defendant’s motion for a directed 
verdict should have been sustained and in remanding the case to the circuit 
court for the entry of judgment in lone of the defendant under rule 27. 
See opinion herewith filed. 

Cothran, J. (dissenting and concurring). 

Action upon a policy of insurance in the sum of $5,000, upon the life of Ro- 
bert W. Beaty, payable to his estate, issued October 30, 1925; his death in an 
automobile accident occurred on June 14, 1926. The policy called for a premium 
of $18 per quarter, payable in advance on or before the lst days of March, June, 
September, and December of each year. 

The insured paid no premium at all on the policy. When it was issued to 
him he stated to defendant’s agent, W. A. Holt, that he was in financial straits, 
and Holt advanced the money to pay the premium from October 30, 1925, to June 
1, 1926. The premium which fell due on June 1, 1926, was not paid. 

On June 9, 1926, Holt wrote insured asking him how he wanted him to pay 
his further premiums and calling his attention to the fact that several letters had 
previously been written him relative to the premium he had advanced. This 
letter was never received by insured. He had been away from home for several 
days about that time, and was called to Union immediately upon his return, on 
which trip he was killed on June 14th. This letter was with certain of his mail 
which he never saw, and was opened by his wife after his death. 

On June 19, 1926, five days after the death of insured and nineteen days 
aiter the policy had lapsed, Dudley Beaty, a relative of insured, forwarded to 
Holt his personal check for $36 to cover the semiannual premium and notified 
Holt of insured’s death. 

Holt submitted this letter and check to the home office of appellant, and on 
June 25th the check was returned to Beaty with the statement that the policy 
had lapsed on June Ist by reason of the nonpayment of the premium due on 
that date. 

On November 23, 1926, the plaintiff began an action in the court of common 
pleas for Union county seeking recovery of $5,000 under the policy. Within due 
ime the defendant removed the cause to the United States District Court. Sub- 

uently, on December 15, 1928, on motion of plaintiff’s attorneys, this action 
vas nonsuited and the complaint dismissed. 

On February 12, 1929, the plaintiff filed the present suit in the court of com- 

pleas for Union county, the complaint being identical with the complaint in 

former action with the exception that judgment in the sum of $3,000 was 
ked. Within the time required by law the defendant filed in the office of the 
rk of court of common pleas for Union county the necessary papers for the re- 

al of the case to the United States District Court. The circuit judge refused to 
ant an order of removal upon the ground that the prayer of the complaint 
ing for only $3,000, the cause was not removable, to which the defendant duly 
cepted. 

The defendant reserving its right to have the matter adjudicated by the 

ited States district court filed an answer admitting the issuance of the policy, 

alleging that the contract of insurance ceased and determined on June 1, 

-6, by reason of the failure of insured to pay the premium due on that date. 
The policy provided that in the event it should determine by reason of de- 
in the payment of any premium, “the subsequent acceptance of a premium 
the Association, or by any of its duly authorized agents, shall reinstate the 

y, but only to cover accidental injury thereafter sustained and such sickness 
may begin more than ten days after the date of such acceptance.” 

At some time prior to March 28, 1929, the defendant made a motion. before 
honor, Judge Mann, for an order removing the case to the federal court, 
sed upon the petition and bond for removal and affidavits filed and served. 
that day his honor signed an order refusing the motion upon the ground that 
right of removal, so far as jurisdictional amount was concerned, was con- 
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trolled by the sum for which the plaintiff demanded judgment, which was $3,000; 
that the plaintiff had the right thus to waive the excess of $5,000 over $3,000. To 
this order the defendant filed exception. 

Later the case came on for trial before his honor, Judge Sease, and a jury. 
Upon call the defendant appeared specially and made objection to the jurisdiction 
of the court and to the trial by said court on the ground that the case had been 
properly removed to the United States District Court. The presiding judge over- 
ruled the objection and ordered the case tried. 

At the close of all of the testimony the defendant made a motion for a di- 
rected verdict in its favor upon the following ground: “That the uncontradicted 
testimony shows that a premium on this policy became due on June Ist, 1926; 
that that premium was not paid by the deceased, and that under the terms of the 
contract of insurance or policy, the contract or policy terminated on June Ist, 
1926; that the policy or contract expressly provides the method by which it may 
be reinstated or revived from time to time, that is, by the payment of the pre- 
miums then due. But the policy also expressly provides that even when so re- 
instated the reinstatement shall become effective as of the date when the pre- 
mium is received by the Company, and, of course, shall not cover any accident 
or injuries prior thereto.” 

The motion was refused, and the jury thereafter rendered a verdict in favor 
of the plaintiff for $3,612.39. From the judgment entered thereon the defendant 
has appealed 

I shall first discuss the preliminary and controlling issue: “Can a party whose 
claim is based upon a liquidated demand of more than $3,000.00 by asking judg- 
ment for a lesser sum prevent removal of the cause to the United States District 
Court?” 

The case of Iowa Central Ry. Co. v. Bacon, 236 U. S. 305, 35 S. Ct. 357, 59 
I.. Kd. 591, is cited as controlling the issue in favor of the affirmative. I do not 
think it does; on the contrary, accepting the test therein laid down, it appears to 
me to be decisive in favor of the negative, when taken in connection with the 
long line of the decisions of this court which I shall cite. 

The case was one in tort, for damages, on account of the alleged wrongful 
killing of the plaintiff's intestate; the damages laid in the complaint were $10,000, 
but the praver for judgment was for $2,000, an amount which at that time was 
the limit of Federal jurisdiction, that is to say, the amount involved must have 
been in excess of $2,000 in order that the federal court should take jurisdiction and 
justify a removal to that court. The syllabus of the case broadly and unqual- 
ifiedly declares: “Although the petition may allege that plaintiff sustained dam- 
ages in excess of two thousand dollars, if the prayer for recovery is for less than 
that sum, the jurisdictional amount is not involved, and the filing of a petition 
and bond does not effect a removal of the case.” 

But the court in its opinion gives a very different complexion to the declara- 
tion. There it is said: “It was, of course, essential to the removal of the case 
that the amount in controversy should have been sufficient to give the Federal court 
jurisdiction: that is to say, $2,000, exclusive of interest and costs. The state court 
had authority to determine the effect of the prayer to the petition, and it decided 
that, under the petition, no more than the amount prayed for could be recovered in 
the action, notwithstanding the statement that the estate had suffered damage in 
the sum of $10,000.” ; 

If it can be said that the state court of South Carolina, having authority to 
determine the effect of the prayer to a complaint, has decided that under a com- 
plaint no more than the amount for which judgment is prayed can be recovered in an 
action, as was done in the Iowa courts, the Bacon Case would be conclusive 

On the contrary, the courts of this state have decided over and over again 
that the prayer of a complaint is no part of it and may be disregarded: that it is 
the same as if there had been no prayer. 

The following quotations from our own decided cases I think settle the ques- 
tion: 


Balle v. Moseley, 13 S. C. 439: “The demand for relief is not part of the 
cause of action (Pom. on Rem., § 580).” 

Williams v. Irby, 16 S. C. 371: “ * * * it is well settled that the demand for 
relief forms no part of the cause of action, and does not even give character to It. 
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inasmuch as the true theory of the code is to give a party such a judgment as his 
allegations and proofs entitle him to, no matter what may be the form of the de- 
mand for relief.” Citing Pom. Rem. § 580, and Balle v. Moseley, 13 S. C. 439. 

Butler v. Williams 27 S. C. 221, 3 S. E. 211, 213: “But when it is remembered 
that the demand for relief constitutes no part of the complaint (Balle v. Moseley, 
13S. C. 439) we do not see how this can affect the question. The Court renders 
judgment appropriate to the case made by the complaint, and established by the 
proofs, without regard to the prayer for relief. * * *” 

Westlake v. Farrow, 34 S. C. 270, 13 S. E. 469, 470: “* * * it is well settled 
that the demand for relief constitutes no part of the cause of action.” (Citing Balle 
v. Moseley, 13 S. C. 439: Levi v. Legg, 23 S. C. 282; Pom. Rem. section 580). 
Continuing the Court said: “* * * it is very obvious that the prayer for relief 
should have no influence in determining the nature of the cause of action set forth 
in the complaint.” 

McMakin v. Fowler, 34 S. C. 281, 13 S. E. 534, 536: “* * * for nothing is 
better settled than that the demand for relief constitutes no part of the cause of 
action, and cannot give character to it.” (Citing the cases above referred to). 

Lassiter v. Okeetee Club, 70 S. C. 102, 49 S. E. 224, 226: “In the case of 
Balle v. Moseley, 13 S. C. 439, this court has held that the omission of a prayer 
for relief in the complaint does not make it demurrable. In the case just cited 
it is held that ‘demand for relief is not part of the cause of action. Pom. on Rem. 
§ 580.’ ” 

Mortgage Loan Co. v. Townsend, 156 S. C. 203, 152 S. E. 878, 886: “Since 
he adoption of the Code, that tendency has continued, until our court has gone 
so far as to announce that the prayer of the complaint is no part thereof.” Cit- 
ine Balle v. Moseley, 13 S. C. 439; ——— v. Workman, 113 S. C. 487, 101 S. E. 
833; First National Co. v. Strak, 148 S. C. 410, 146 S. E. 240; Atlantic Coast 
Lumber Corporation v. Morrison, 152 S. % 305, 149 S. E. 243. 

Sheppard v. Green, 48 S. C. 165, 26 S. E. 224, 228: “Besides, this apparent de- 
fect appears only in the prayer for relief, and it is well settled that the plain- 
tiffs may obtain any relief appropriate to the case made by the pleadings and evi- 
dence, without regard to the form of the prayer for relief.” 

In Williams v. Workman, 113 S. C. 487, 101 S. E. 833, the complaint alleged 

mages by reason of the detention of an automobile in the sum of $2,500; the 
scaper for judgment was for the possession of the automobile worth $1, 250 and 
ror damages in the sum of $2,500. The court held that the prayer of the complaint 
Was no part of it and the amount referred to in the complaint, $2,500, justified 
the jurisdiction of the county court, which was limited to $3,000, notwithstanding 
the fact that according to the prayer for judgment the amount involved was $3,- 
750. In the opinion of the court it was stated: “It needs no citation of authority 
show that the prayer of the complaint is no part of the complaint.” It would 
ear therefore that if the prayer of the complaint cannot be resorted to to oust 
court’s jurisdiction it should not be resorted to in order to sustain it. 

The citation from Pomeroy (2d Ed.) § 580, fully sustains the conclusion of 
court based upon it as above set forth. 
In Simpson v. McMillion, 1 Nott & McC. 192, the court said: “It has been 
determined, that a plaintiff cannot release a part of his demand to bring 
his case within an inferior jurisdiction.” 
See, also, Wells v. Reynolds, 3 Brev. 407; St. Amand v. Gerry, 2 Nott & 
C. 487; Bent’s Ex’r v. Graves, 3 McCord, 280, 15 Am. Dec. 632. 
The cases of Cavender v. Ward, 28 S. C. 472, 6 S. E. 302; Catawaba Mills 
Hood, 42 S. C. 204, 20 S. E. 91; Brunson v. Furtick, 72 S. C. 579, 52 S. E. 
> Ann. Cas. 307, do not affect the conclusion above reached, for they in- 
lve the construction of a special statute relating to the jurisdiction of magis- 
courts which is controlled by the “amount claimed,” and not as in the 
present case, where the jurisdiction is controlled by the amount or matter in con- 
troversy which, of course, has reference to the complaint and not the prayer for 
judgment. Under the complaint in this case, upon trial in the circuit court the 


ntiff might have recovered the full amount of the policy regardless of the 
praver. 


the 


__ I think, too, that there is a difference amounting to a distinction between com- 
Paints upon liquidated demands and complaints upon unliquidated demands, The 
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present case is one based upon a liquidated demand supported by a contract of 
insurance naming a specific sum. 

I think therefore that the circuit court should have held that the case, not- 
withstanding the effort of the plaintiff to avoid the jurisdiction of the federal 
court, was still in that court; that the order of removal should have been granted 
by his honor, Judge Mann, and that his honor, Judge Sease, should not have pro- 
ceeded with the trial of the case. 

I approach next the motion of the defendant for a directed verdict in its 
favor: 

It appears that when the policy was issued and delivered to the insured he 
was in financial straits and was unable to pay the initial premium or any part of 
it. By an arrangement with the agent of the company, the initial payment was ad- 
vanced by the agent which carried the policy to June 1, 1926. The agent, it seems, 
remitted to the company the amount of -the premium less his commissions and 
held the personal obligation, apparently in parol, of the insured to reimburse him- 
self for the advance. No part of it was paid by the insured to the agent. No 
question appears to have been made but that this arrangement carried the policy 
in force up to June 1, 1926, when the next premium was due. 

On May 10, 1926, the home office in Worcester, Mass., notified the insured 
that a premium upon the policy was due on June Ist, giving him the option of 
making an annual, semiannual, or quarterly payment. To the notification he paid 
no attention 

Prior to this, in April, 1926, the agent, as a personal matter between him and 
the insured, called upon him by letter for the advance that he had made when 
the policy was issued; to which also he paid no attention. 


On June 9, 1926, eight days after the premium of June 1st was due, the agent 


wrote the insured as follows: “Please advise how you want me to pay your 
further M. P.-A. premiums. You will recall that I paid them semi-annually for 
you last year. I think that I have written you several letters concerning your 


premium, but perhaps you have been very busy and haven’t had time to answet: 
them.” 

Mrs. Beaty testified that this letter of June 9th was found with the mail ¢ 
the insured after his death, unopened; he had never seen it, and of course could 
not have been so influenced by its contents as to present the essential element of 
Waiver or estoppel. 

But if it should be assumed that the insured received the letter of June 9th, 
and upon account of it refrained from taking action for his protection, I think 
that there would he nothing in it indicative of a purpose on the part of the com- 
pany either to waive the forfeiture for nonpayment of the premium on June Ist 
or to reinstate the policy. 

The letter must be read in connection with the preceding facts: Beaty had 
been unable to pay the initial premium and the agent practically advanced to him 
the funds necessary to carry the policy in force until June 1, 1926; it is conceded 
by counsel for the insurance company that if Beaty had died between November, 
1925, and June 1, 1926, the company would have been liable for the loss. In spite 
of frequent reminders of his personal obligation to the agent to reimburse him 
for the advance, Beaty had been neglectful of it. The agent was therefore per- 
sonally interested in having the policy reinstated which doubtless would have 
been done if Beaty had received the letter and acted upon it. At best, it was 
only an offer of the agent to do as he had done with the initial premium—advance 
the money to Beaty personally and account to the company for the premium less 
his commissions. At that time the policy had lapsed. If Beaty had received the 
letter, he would not have had an idefinite time to avail himself of the offer; the 
provisions of the policy would have become effective: “If default be made in the 
payment of the agreed premium for this policy, the subsequent acceptance of a 
premium by the Association or by any of its duly authorized agents shall reinstate 
the policy, but only to cover accidental injury thereafter sustained and such sick- 
ness as may begin more than ten days after the date of such acceptance.” 

If the offer had been received and accepted by Beaty and the agent had failed 
to carry it out, the agreement would not have been binding upon the company. 

In 32 C. J. 1312, it is said: “Where the collecting agent of the Company 
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undertakes to pay a premium from his own funds to the Company, the Company 
cannot be charged by reason of his failure to do so.” 

In Public Sav. Ins. Co. v. Manning, 61 Ind. App. 239, 111 N. E. 945, 946, the 
court said: 

“The arrangement by which Kratzer [the agent] agreed temporarily to pay 
the premiums on the policies was not binding on appellant. That was a mere 
private agreement between appellee and Kratzer whereby the latter became noth- 

; ing more than appellee’s agent.” 
; See, also, Wood v. Ins. Co., 107 S. C. 536, 93 S. E. 197. 


In Cook v. Ins. Co., 150 Mo. App. 299, 134 S. W. 13, 14, the agent refused 
accept a premium tendered him, telling insured that he would take care of the 
remium for him. The court said: “When Scott refused to accept the payment 
the premium, he did it as an individual and in his character as an individual 
nd friend of the insured, and he undertook as that friend as agent to pay the 
ney out of his own funds to his company. We are compelled to hold that 
der such a state of facts the company cannot be charged with his failure to dis- 
rge his duty to the insured, and that plaintiff must suffer the consequences 
trusting to an agent that had been accepted as their own agent by the insured 


| plaintiff for his failure to carry out what respondent testifies he agreed to do.” 


ao A cnt ROS Creat 


But a conclusive answer to the contention that the unread letter of June 9th 
evidence of waiver or estoppel is found in the case of Perkins vy. Ins. Co., 
S.C. 88, 76 S. E. 29, 30. In that case the premium for 1911 was not paid by 
ry 1, when it was due; the company notified the insured on January 5 of 
fact and offered, in accordance with the grace clause, to accept it if paid by 
Ist; on January 28, a similar notice was mailed; no attention was pa‘ J 
ther notice and the time limit ran out on February Ist; on February 2 the 
ny wrote to the insured offering to reinstate the policy upon certain condi- 
to be complied with by February 10; this letter was opened by the bene- 
n the 4th, a few hours after the death of the insured. The letter con- 
ffer that if the insured could not pay the premium in cash the company 
‘cept his several notes in installments payable on time. The plaintiff con- 
1 that this letter was evidence of a waiver of the forfeiture by failure to 
premium by February Ist. In dismissing the contention the court, by 
stice Watts (later Chief Justice), said: “To hold under the facts here that 
was a legal waiver would make it unsafe for a creditor to ever extend a 
r indulge a debtor. Certainly an offer to reinstate on certain conditions, 
made in this case, cannot be regarded as a waiver, especially if the con- 
re not complied with, and there is no contention here that the conditions 
complied with. The letter of February 2, 1911, of the company to the in- 
| by no twisting of words or strained construction, could be regarded as a 
f the forfeiture. The policy itself provides by its own terms that it 
pse for nonpayment of premiums one month after January 1, 1911. Hence 
dead contract, and not a live one after February 1, 1911. * * * Certainly 
liberal provision in the policy ought not to be twisted and tortured into a 
r imaginary allowance of time not stated or limited in any way in which 
1 should he at liberty not to pay any premium at all, if he lived, and at 
time be fully covered by insurance if he died. The mere statement of 
one-sided suggestion is its own refutation. The letter on February 2, 
no way altered the existing situation or created any new rights in plain- 
cted on by the insured or plaintiff in conformity with its terms. One 
terms in said letter was the payment of a premium in a certain manner 
efore February 10, 1911. No attempt to do this was made until several days 
hat date.” 


court in the case of Lautz v. Vermont Life Ins. Co., 139 Pa. 546, 21 A. 

é L. R. A. 577, 23 Am. St. Rep. 202, cites the case of Marvin v. Universal 
Ins. Co., 85 N. Y. 282, 39 Am. Rep. 657, and observes: “This case is valua- 

the further reason that it shows very clearly the ground of the distine- 

tween a promise to extend the time of payment made before the time of 
ayment, and one made after the default. In the former instance the as- 
may have relied upon the promise and allowed the time to slip by, whereas 
t such promise he might have procured the money and paid the premium. 


: 
7. 
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* * * But where a promise is made after the default the assured has not been 
misled or injured in any manner. He has allowed his policy to lapse by his own 
neglect; it can only be restored by the consent of the company, and he has no 
reason to suppose that if he dies before the matter is perfected by the payment 
and acceptance of the premium, the company will pay as in the case of a Hive 
policy.” 

In Columbian Nat. Life Ins. Co. v. Morey (C. C. A.) 26 F. (2d) 580, 582, the 
question of waiver was based upon a letter written insured five days after the 
lapse of his policy. Insured died about 9 o’clock the night the letter was written, 
and there was no evidence that he ever received or heard of it. The court, in 
discussing the letter as evidence of the company’s intention to waive the lapse, 
said: 

“But waiver of a clear legal right arising under a contract requires more than 
mere evidence of intention; it requires consideration or estoppel. * * * In Globe 
Mut. L. Ins. Co. v. Wolff, 95 U. S. 326, 333, 24 L. Ed. 387, the court said: 

“*The doctrine of waiver, as asserted against insurance companies to avoid 
the strict enforcement of conditions contained in their policies, is only another 
name for the doctrine of estoppel. It can only be invoked where the conduct of 
the companies has been such as to induce action in reliance upon it, and where 
it would operate as a fraud upon the assured if they were afterwards allowed 
to disavow their conduct and enforce the conditions.’ * * * 

“As already indicated, there is not a scintilla of evidence that Arsanault either 
acted upon or even received the letter of December 4 containing this conditional 
offer. There was neither consideration nor estoppel. The company’s right to 
claim a lapse stood exactly the same when Arsanault died at 9 o’clock on Decem- 
ber 5 as before the letter was written and mailed.” 

In Lantz v. Ins. Co., 139 Pa. 546, 21 A. 80, 10 L. R. A. 577, 23 Am. St. Rep. 
202, it was held quoting syllabus: “A promise of the agent, made after default 
in the payment of the premium had occurred, to receive the premium up to a 
subsequent day, is a nudum pactum; a lapsed policy can only be restored to life, 
so far as the assured is concerned, by the actual payment and acceptance of the 
premium, or by a contract based upon a sufficient consideration.” 

I think therefore that if it should be held that the state court had jurisdic- 
tion of the case the defendant’s motion for a directed verdict should have been 
granted. 

In the light of these conclusions, I do not deem it necessary to consider the 
other exceptions. 


HULLETT v. HULLETT etal. 
Supreme Court of Tennessee. April 4, 1931. 
36 Southwestern Reporter (2d) 896. 
1. INSURANCE. 


Claim against proceeds of life insurance policy for value of services rendered 
to insured can only be urged against insured’s personal representative. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Appeal from Chancery Court, Davidson County; W. R. Officer, Special 
Judge. 

Suit by Bettie Lee Hullett against Haley Hullett and others. From a decree 
of dismissal, complainant appeals. 

Affirmed.. 

John T. Allen, of Nashville, for appellant. 

Chas. H. Rutherford, of Nashville, for appellees. 

GREEN, C. J. 

The case presents a contest over a part of the proceeds of certain industrial 
life insurance policies. The chancellor dismissed the bill, upon motion to dis- 
solve an injunction. The case was heard upon bill and answer, no proof taken, 
and the complainant appealed directly to this court. 


The bill alleged complainant was the wife of a cousin of one Curley L. Hul- 
lett. That Hullett fell into bad health, and that complainant took care of him 
during his illness. That Hullett had industrial policies of insurance on his life, 
and during his illness his aunt, defendant Haley Hullett, agreed to pay the pre- 
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miums on said insurance and took possession of the policies. That after the in- 
sured’s death, the insurance company paid the amount of the policies to the 
aunt, and that she, after reimbursing herself for funeral expenses and premiums 
paid, had a balance of about $400, which she deposited to her credit in bank. A 
decree was sought against the fund for the value of services rendered to the 
insured by the complainant, and an injunction was procured against the aunt 
and against the bank in which she had deposited the money, restraining any dis- 
position of the balance of the fund. 

A demurrer was filed by defendant, which was overruled, with leave to rely 
on the demurrer in the answer. Subsequently an answer was filed and copies of 
the insurance policies exhibited with the answer. The case again came before 
the chancellor, on motion to dissolve the injunction. The chancellor was of 
opinion that the bill was without equity on its face, dismissed it, and permitted 
an appeal. 

The policies were payable “to the executor or administrator of the insured, 
unless payment be made under the provisions of the next succeeding paragraph.” 
The next succeeding paragraph was as follows: 

“The Company may make any payment or grant any non-forfeiture privilege 
provided herein to the Insured, husband or wife, or any relative by blood or con- 
nection by marriage of the Insured, or to any other person appearing to said 
Company to be equitably entitled to the same by reason of having incurred ex- 
pense on behalf of the Insured, or for his or her burial; and the production of a 
receipt signed by either of said persons, or of other proof of such payment or 
grant of such privilege to either of them, shall be conclusive evidence that all 
claims under this Policy have been satisfied.” 

A clause like that one quoted, known as the “Facility of Payment Clause,” 
was considered by the court in Metropolitan Life Ins. Co. v. Chappell, 151 Tenn. 
299, 269 S. W. 21, and it was shown that such a provision in such a policy was 
quite uniformly upheld when the insurer made payment thereunder in good faith. 

[1] In the case before us the bill presents a claim against the estate of the 

deceased. The bill does not charge even an implied contract on the part of de- 
fendant to pay the complainant for any attentions rendered to the deceased. 
The chancellor correctly decreed that such a demand as this could only be urged 
against the personal representative of the deceased and “no administration being 
sought or obtained, the bill was without merit on its face.” 
[2] It is urged by the complainant that an administrator ad litem should have 
1 appointed herein. No such relief as this, however, was sought in the court 
below, and this court is without jurisdiction to appoint an administrator ad litem. 
Ragio v. Collins, 101 Tenn. 662, 49 S. W. 750. 

[t is to be doubted, moreover, the insurer having made payment in good faith 
under the facility of payment clause to a relative by blood of the deceased, and 
no beneficiary being named in the policy, whether payment to the defendant by 

insurance company did not vest defendant with absolute property in the 
money. The Superior Court of Pennsylvania has so held in Althouse vy. Roth, 
- Pa. Super. Ct. 400. See also Brown, Administrator, v. Dunn, 45 R. I. 63, 119 
A. 758. 


For the reasons stated, the decree of the chancellor must be affirmed. 


} 1 
et 


the 


STATE LIFE INS. CO. OF INDIANA v. NOLEN. No. 3954. 
Court of Civil Appeals of Texas. Texarkana. Feb. 26, 1931. 
Rehearing Denied March 5, 1931. 


36 Southwestern Reporter (2d) 767. 
, 


INSURANCE. 
\Vhether insurer accepting medical report and check and issuing receipt cf 


reinstatement accepted insured’s check in payment of premiums due /ield 
jury. 


for 


(For other cases, see Insurance, Dec. Dig. § 370.) 

\ppeal from District Court, Bowie County; Geo. W. Johnson, Judge. 

\ction by Mrs. Bobbie Palmer Nolen against the State Life Insurance Com. 
I of Indiana. Judgment for plaintiff, and defendant appeals 

Affirmed. 


See, also, 13 S.W.(2d) 406; 24 S.W.(2d) 22. 
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Arnold & Arnold, of Texarkana, Ark., for appellant. 

King, Mahaffey, Wheeler & Bryson, of Texarkana, Tex., for appellee. 

SELLERS, J. 

This suit was instituted by Mrs. Bobbie Palmer Nolen, as beneficiary in a 
certain policy of insurance upon the life of her husband, Kimball Nolen, de- 
ceased, against the State Life Insurance Company of Indiana. The case was 
tried to a jury and resulted in a verdict for the plaintiff in the sum of $2,700, 
which sum included the amount of the policy, penalty, and attorney’s fees. 

The defense was a general denial. That the insurance was forfeited and the 
policy lapsed by its terms for nonpayment of the premium due on February 14, 
1927. The answer further pleaded, the facts being specifically stated, to the 
effect that in fact there was no waiver, expressly or by intention, of the pay- 
ment of the premium, nor waiver or estoppel of the right to declare the forfeiture 
of the policy for such nonpayment. The plaintiff in reply set up estoppel. 

The facts as develoed on the trial of the case are substantially as follows: 

Jack Nolen, who is the same as Kimball Nolen, was insured by the State 
Life Insurance Company of Indiana for the sum of $2,000. This policy lapsed for 
nonpayment of the premium due February 14, 1927, and the term of the ex- 
tended insurance, as provided for in the policy, expired on October 14, 1927. 
The insured made a loan with the insurance company, which loan and _ interest 
thereon was due February 14, 1927, and was properly charged against the reserve 
of t'e policy, on account of which the term of extended insurance was shortened 
to 252 days from the date of the lapse to October 4, 1927. 

On July 3, 1927, insured wrote to the company to know what condition his 
policy was in. The company advised the insured of the true facts with respect 
to the policy as above set out. The insured thereafter wrote the company to send 
necessary papérs for reinstatement of policy, and on July 23d the company 
wrote the insured as follows: 

“Dear Sir: In accordance with request written in the letter by Mrs. Nolen 


under date of July 14th, we made a calculation to cover the reinstatement of 
your policy No. 295754 as follows: 


CPalat; Arenal ate 2) Vay oy < sates + odie ace e vss OA Rare SOLA Shs Kale erertealete h Saale $17.36 
BOGE; SOWA) REROAE Ss ROU ou crite sates iia eS ie rere isa eaR ie wares eet Cree re 2Y 
Semi-annual prem. due DIET iat ois ote at sla Naik Del lar oat peal g MIG DIRS BASE 24.08 
ant. G0 Sic, ADORNS oa oe a sates aes Wambo 5 cae ae Cn Opec an 1.14 
B90 Gh ART NE FEI 7. occ cus org aera asain Gai at euarive eM oma RO DEAS 2.66 
Cost to reinstate and pay prem. to 11/14/27 and int. on loan to 2/14/28.... 54.53 


“From the above you will note that remittance of $54.53 would be required 
in which your premium and interest would be paid to November 14, 1927, and 
February 14, 1928, respectively. 

“A re-examination without expense to the company would be required and 
we are enclosing a blank for this purpose. This should be taken to Dr. John 
Martin, P. O. Box 1594, Seminole, Okla., and the examination made at your 
expense. Upon receipt of the completed form and your check, the matter will 
be referred to our medical department, and if approved, your policy would be 
again in full force. 

‘A check for $10.78 was forwarded with the original letter sent out from 
our auditing department when they advised you that the policy had been carried 
to extended insurance. The letter we sent you with our communication of July 
7th was merely a copy of this original communication. The check was received 
by vou as we have the canceled check here in our files. 

“We trust you will forward the re-examination blank and remittance promptly 
so that you will again have the benefit of this insurance. 

“Yours very truly, Actuary.” 


On October 10, 1927, insured wrote the company: 
“Gentlemen: Enclosed please find examination report and check. Hope this 
will put my policy back in force without further trouble. 
“Thanking you for your past favors, 
“Yours very truly, Kimball Nolen.” 
On October 14, 1927, the company wrote the insured: 
“We regret that it is necessary for us to return the examination blank 
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which you forwarded with your letter of October 10th. You will note that the 
first part has not been completed and we will thank you to complete this and 
also sign it. When the form is completed in these respects, kindly return it 
to this office so that the matter may receive our further attention.” 

“Yours very truly, Actuary.” 

The insured made additions to the examination blank and returned the 
same to the company. The examination blank and the revival contract attached 
thereto was duly signed by insured and dated November 9, 1927, and returned to 
the company, and thereafter on November 21, 1927, the company wrote the in- 
sured : 

“Dear Sir: Your policy No. 295754 has been reinstated and we are enclos- 
ing herewith proper premium receipts for the February and May, 1927, pre- 
mium payments; also interest on the loan and. our check No. 394326 payable 
to your order for 47c covering over-remittance. 

“Of course another quarterly premium will have to be paid within the grace 
period folloging November 14, 1927, and we are enclosing a notice of the same. 
\Ve trust you will send in remittance of $17.36 sometime before December 14, 
1927 

“Yours very truly, 
“C. H. Beckett, Actuary.” 

On November 18, 1927, the company indorsed and deposited to its account 
in the Indiana National Bank of Indianapolis, Ind., the check together with 
other checks. This check was properly presented to the bank upon which it was 
drawn on November 22, 1927, and payment was refused on November 22, 1927. 
The check was protested on the same date, the reasons assigned for the nonpay- 
ment of the check being “insufficient funds.” The protested check was returned 
to the insurance company on Saturday, November 26, 1927, and on November 
28, 1927, the company addressed a letter to the insured stating to him that the 
k was protested and returned, and, because of this nonpayment, “the pre- 
miums are not paid and the receipts we iurnished you are invalid.” The letter 
further inclosed a medical certificate and requested the insured to have it made 


out and returned with premiums past due and $2 protest fees. Inclosed in the 
letter was the protested check of the insured. At the date of the above letter 
the insured was dead, although the company did not know it. It is shown that it 
takes about four days for a letter to pass between the company and the insured. 
‘J evidence also shows that after November 9th there were only three days, 
t it, November 14th, 15th, and 16th, on which the insured had in the bank 


sufficient funds to have paid the check. 
{1, 2] As we understand the record, these facts are admittedly proven and 
vithout conflict. Appellant’s principal assignment of error complains of the 
theiency of the evidence to authorize the judgment entered by the court. 
This is the second appeal of this case, and the appellant admits that the plead- 
ind evidence on this appeal are the same so far as the appellant is con- 
ed, as they were on the former appeal. The opinion of the Supreme Court 


1, 


ie former appeal is to be found in 24 S.W.(2d) 22, 23, and that court 


“4, 


that the evidence made an issue of fact to be determined by the jury. 
the evidence is the same on this appeal, this court is bound to accept 
th pinion by the Supreme Court as the law on this case, 15 C. J. p. 961, § 
ud for this reason, the first assignment of appellant is overruled. 
3] The Supreme Court in its opinion on the former appeal of this case in 
Dp. g upon the single issue involved said: “We think that the trial court 
should have submitted to the jury the issue of acceptance of the check for the 
prvmium by the insurance company.” Upon the trial of the case from which this 
| is taken, the court submitted but one issue to the jury as follows: “Do 
find from a preponderance of the evidence that the insurance company ac- 
( | the check for $55.00 dated October 10, 1927, in payment of the premiums 
due?” There was no exception by appellant to the giving of this issue in 
ve to the jury, and, in the absence of an exception, this court is not called 
to_ review the action of the trial court in submitting same to the jury. 
4, 5] Appellant excepted to the court’s main charge for its failure to define 
phrase “accepted the check in payment of the premiums then due.” The 
to meet appellant’s objection to the charge, gave the following definition 
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of the above phrase: “By the words, ‘Accept the check in payment of the pre- 
miums then due’ as used in the question submitted to you, means to receive said 
check on the part of the insurance company for the purpose and with the intent 
that the same should then and there together with Kimball Nolen’s obligation 
to pay the same be appropriated by and become the property of the insurance 
company in satisfaction of said premiums.” 

It is the opinion of this court that the phrase here complained of is not 
such as was contemplated by article 2189, R. C. S. 1925, that the court should 
give a definition of for the reason that said phrase is composed of words of 
ordinary simple meaning and capable of being readily understood by any jury. 
Robertson v. Holden (Tex. Com. App.) 1 $.W.(2d) 570, 571. 

The definition as given by the court not being called for, it follows that 
there was no error by the court in refusing the special issues and charges re- 
quested by appellant. Neither was there any error in overruling appellant’s motion 
to withdraw, for the consideration of the jury, the letter from the state agent of 
the insurance company to Kimball Nolen. 

Finding no error in the record, the judgment of the trial court is affirmed. 


BROTHERHOOD OF RAILROAD TRAINMEN v. SMITH. No. 1012. 
Court of Civil Appeals of Texas. Waco. Feb. 12, 1931. 
Rehearing Denied March 19, 1931. 
36 Southwestern Reporter (2d) 771. 
3. INSURANCE. 

Payment by member of benefit association to collecter of local lodge /reld in 
effect payment to association under its constitution and laws (Rev. St. 1925, art. 
4846). 

According to the constitution and laws of the association, dues and 
assessments were payable to the collector of the local lodge, and the mem- 

ber making such payment was not required to show the remittance of 

any part thereof to the supreme lodge. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 

4. INSURANCE. 

Benefit association held chargeable with knowledge of all facts acquired by 
collector of local lodge in discharge of his duties. 

(For other cases, see Insurance, Dec. Dig. § 695.) 

5. INSURANCE. 

Custody of collector of local lodge of check given in payment of member- 
ship dues Jield custody of benefit association. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 

6. INSURANCE. , 

_ Even if member was indebted for dues theretofore advanced for him, such 
fact did not justify collector of local lodge in applying to satisfaction thereof 
money tendered by member to discharge specific dues and secure reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 

7. INSURANCE. 

_Evidence supported implied finding that benefit association waived prior 
forfeiture of member’s benefit certificate and his formal reinstatement by his 
local lodge. 

Evidence disclosed that the benefit association through the collector 

of the local lodge received a sufficient sum tendered by. the member, who 

was in default as to dues and assessments for certain months, to satisfy 

the same and to entitle him to reinstatement, and there was testimony 
tending to show that the benefit association approved and ratified the 
action of the collector in retaining such sum. 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 

9. INSURANCE. 

Benefit association limiting membership to person engaged in one hazardous 
occupation vield not amenable to statute imposing payment of damages and at- 
torney’s fees for failure to settle claim promptly (Rev. St. 1925, art. 4857). 

(For other cases, see Insurance, Dec. Dig. § 800.) 
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Appeal from District Court, McLennan County; Giles P. Lester, Judge. 

Action by Archie C. Smith against the Brotherhood of Railroad Trainmen. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Tom J. McGrath, of Cleveland, Ohio, and E. C. Street, of Waco, for appell- 
ant. 

John N. Gauntt and N. B. Brown, both of Waco, for appellee. 

GALLAGHER, C. J. 


This suit was instituted by appellee, Archie C. Smith, against appellant, 
Brotherhood of Railroad Trainmen, a voluntary unincorporated association, to 
recover on a benefit certificate issued by it to him. Appellee alleged that ap- 
pellant, by the terms of said certificate, agreed, in event he should sustain an 
injury resulting in total and permanent disability, to pay to him the the sum of 
$2,800. He further alleged that by the terms thereof the severance of an entire 
foot at and above the ankle joint should constitute such disability; that there- 
after he sustained such injury; that his left foot was completely severed from 
his body between the ankle and kneejoint, and that he was thereby totally and 
permanently disabled within the terms of such certificate. He further alleged 
that he had made demand on appellant for the payment of said sum, and that 
payment had been refused. Based on such allegations he sought to recover li- 
quidated damages and also attorney’s fees in the sum of $750, which amount he 
alleged was reasonable. Appellant alleged that appellee had been expelled from 
the order, for nonpayment of dues; that he had never been reinstated, and that 
the certificate sued on by him had been thereby forfeited and had become null 
and void. Appellant further alleged that it was a fraternal benefit society, and 
that it limited its membership to persons engaged in one hazardous occupation, 
that of service on the trains or in the yards of steam and electric railways. 

The case was tried by the court without a jury, and judgment rendered in fa- 
vor of appellee against appellant for the sum of $2,800, with interest from June 
7, 1929, the date of appellee’s demand for payment and the refusal thereof. There 
was no request for findings of fact and conclusions of law, and none were filed. 

Opinion. 

[1, 2] Appellant by a group of propositions assails the judgment of the court on 
the ground that same is without support in the evidence and contrary thereto. 
Appellant’s specific contention in this connection is that the evidence is insuffi- 
cient to justify the trial court in holding that appellant had waived the admitted 
forfeiture of appellee’s benefit certificate and his failure to comply with its re- 
quirements for reinstatement by his local lodge. Appellant, according to an 
agreement made in open court and incorporated in the statement of facts as 
evidence, is a fraternal benefit society, having a lodge system consisting of a 
supreme body and local lodges. Appellee, on and before December 1, 1928, was 

ember of one of such local lodges and as such held the benefit certificate sued 


on. He was in good standing, and said certificate was admittedly then in full 
toree and effect. He did not on or before said date pay dues and assessments 
tor the month of January, 1929, as required by the laws of the order. By reason 


i such failure he was by the terms of such laws automatically expelled from the 

er and his benefit certificate forfeited. He made no further payment of dues 

or assessments until the latter part of February, 1929. The testimony concern- 
ing such payment, the receipt thereof by the collector of the local lodge, and 
his subsequent action in the premises, is sharply conflicting. The finding of the 
trial court in favor of appellee being general, every issuable fact must be con- 
sidered found in his favor, if there is any evidence to support such finding. In 
Passing upon the sufficiency of the evidence to sustain each such finding, we 
must view the same in the light most favorable thereto, rejecting all evidence 
lavorable to the opposite contention and considering only the facts and circum- 
stances which tend to sustain such finding. Hines v. Kansas City Life Ins. Co. 
(Tex. Civ. App.) 260 S. W. 688, 690, pars. 2 and 3. No useful purpose could be 


served in reciting and commenting upon the conflicts in the testimony. Measured 
by the standard above recited, there is testimony to sustain implied findings by 
the court, in substance, that appellee, at Navasota, Tex., on the 26th day of Feb- 
ruary, 1929, wrote and signed his check for $30 on a bank situated in Mart, Tex., 
Ww! 


his local lodge of the order was situated and where its collector resided, 
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and made the same payable to such collector; that he inclosed said check in an 
envelope, duly stamped, and addressed to said collector; that about 12:10 a. m. 
on February 27th he deposited said envelope in the mail box in a mail car of a 
north-bound train; that the envelope inclosing said check should have reached 
the post office at Mart some time in the morning of the 27th; that it did actually 
reach said post office and was received by said collector on the 27th or 28th day 
of February, and before appellee sustained the accident which resulted in the 
loss of his foot; that there was a notation on said check, in substance, that the 
same was to be applied to the payment of appellee’s dues and assessments in the 
order for the months of January, February, March, and April, 1929; that said 
collector made no complaint of the fact that such remittance was by check, but 
accepted and retained the same; that thereafter on the 5th day of March, 1929, 
said collector, with full knowledge that appellee had sustained an accident, and 
that his foot had been amputated as a result thereof, presented said check to 
the bank on which it was drawn for payment; that said bank claimed that ap- 
pellee had on deposit at that time only the sum of $27.80; that said collector ac- 
cepted said sum and surrendered said check to the bank; that he retained the 
entire amount received from the bank until the 21st day of March thereafter, at 
which time he deposited to appellee’s credit in the bank $11.40 of said amount; 
that the remainder thereof has never been returned to nor tendered to appellee, 
and that such remainder was sufficient to pay all dues and assessments against 
him for the monhts of January, February, and March, 1929. The laws of the or- 
der required a member expelled for nonpayment of dues to make formal applica- 
tion for reinstatement and submit the same with his tender of delinquent dues 
and assessments, and further required that such application should be considered 
and acted upon favorably by the lodge. No such application was tendered by 
appellee in connection with said check. No affirmative action so far as shown 
was ever taken by the local lodge with reference to his reinstatement therein 
Appellant’s collector testified that appellee at the time he tendered the check 
aforesaid was indebted to the local lodge for dues advanced by it for him for 
the months of September, November, and December, 1928, in the sum of $16.40, 
and that he applicd that amount of the money received on said check to the dis- 
charge of such indebtedness. Appellee explicitly denied that he was indebted to 
the local lodge in any sum whatever. The conflict in the testimony of these two 
witnesses must under the rule above stated, be solved in favor of appellee, and 
the trial court will be deemed to have found and held that no such indebtedness 
existed, and that the retention of said sum of money by the local collector was 
without lawful justification or excuse, except as payment of appellee’s dues and 
assessments for the months of January, February, and March, 1929, for which 
purpose the same was tendered. : 


[3-8] Article 4846 of our Revised Statutes authorizes fraternal benefit so- 
cieties to provide in their constitution or laws that no subordinate body nor 
officer thereof shall have the power or authority to waive any of the provi s 
of such constitution or laws. Appellant nowhere contends that it ever exercised 
the authority so conferred. According to its constitution and laws, dues and 
assessments were payable to the collector of the local lodge. The member mak- 
ing such payment was not required to show the remittance of any part thereot 
to the supreme lodge, nor is there any intimation that the failure of the collector 
to make such remittance would in any way affect his standing as a member nor 
invalidate his certificate. Payment by appellee to the collector was in legal 
effect payment to appellant, and appellant was charged with knowledge of all 
the facts acquired by him in the discharge of his duties in that connection, wheth- 
er specifically communicated to it or not. His custody and control of the pro- 
ceeds of said check were in legal effect the custody and control of appellant. 
His failure to return or tender to appellee the sum so retained by him is like- 
wise chargeable to appellant. Appellant sought to justify such action by intro- 
ducing testimony tending to show that appellee was indebted to the local lodge 
in such sum and that its collecter applied the same to the discharge of such indebt- 
edness. The judgment rendered by the trial court includes by implication a finding 
that such ground of justification did not exist. Even if appellee had been in fact in- 
debted to the local lodge for dues and assessments theretofore advanced for him 
in the sum so retained, as contended by appellant, that fact would not have 
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justified the collector in applying to the satisfaction of such indebtedness money 
tendered by appellee for the purpose of discharging specific dues and assess- 
ments in default and securing reinstatement in the order. Calhoun v. The Mac- 
cabees (Tex. Com. App.) 241 S. W. 101, 105, par. 8. Appellant having through 
its collector received a sufficient sum tendered by appellee as dues and assess- 
ments for the months of January, February, and March to satisfy the same and 
to entitle him to reinstatement, and there being testimony sufficient to sustain 
an implied finding that it approved and ratified the action of such collector in 
retaining such sum and thereby waived the prior forfeiture of appellee’s benefit 
certificate and his formal reinstatemet by his local lodge, the trial court must be 
deemed to have so found. Bailey v. Sov. Camp, W. O. W., 116 Tex. 160, 286 S. 
W. 456, 288 S. W. 115, 47 A. L. R. 876; Calhoun vy. The Maccabees (Tex. Com. 
\pp.) supra, 241 S. W. pages 102 et seq.; The Maccabees v. Johnson (Tex. Civ. 
\pp.) 273 S. W. 612, 613 et seq.; Sov. Camp, W. O. W., v. Hines (Tex. Civ. App.) 
273 S. W. 927, 928, et seq.; Stone v. Brady Mutual Life Ins. Ass’n (Tex. Civ. 
\pp.) 2S. W.(2d) 538, 539; Equitable Life Assurance Society v. Ellis, 105 Tex. 
526, 147 S. W. 1152, 152 S. W. 625; First Texas State Ins. Co. v. Capers (Tex. 
Civ. App.) 183 S. W. 794, 795, par. 1. The judgment rendered by the trial court 
not without support in the evidence nor contrary thereto. 
[9] Appellee contends by cross-assignments and propositions presented there- 
nder that the court erred in refusing him a recovery for statutory damages and 
reasonable attorney’s fees. Appellant pleaded that it was a fraternal benefit so- 
ciety, and that as such it limited its membership to persons engaged in one haz- 
rdous occupation. Appellee admitted in open court that these allegations were 
The gist of appellee’s claim that appellant is amenable to the statute im- 
posing the payment of damages and attorney’s fees for failure to settle his claim 
thin thirty days after demand for such settlement is that it was a foreign 
rganization, and that it had failed to procure a license to transact business 
within this state from the commissioner of insurance, to designate such com- 
ssioner as its lawful attorney upon whom service of all legal process might be 
made, and to file from year to year annual reports of its condition and standing, 
ll as required by certain articles of the statute. Appellant admitted in open 
urt that it had not complied with any of such requirements. Article 4857 of 
Revised Statutes exempts fraternal benefit societies which limit their mem- 
rship to one hazardous occupation from compliance with such requirements. 


Appellant being such a society, the court properly refused to award appellee 
such recovery. Further consideration of appellee’s contention is therefore un- 
necessary. 


The judgment of the trial court is affirmed. 
Alexander, J., took no part in the consideration and decision of this case. 


>X AND LODGE LOYAL FRIENDS OF AMERICA vy. LATTIMORE. No. 8559. 
Court of Civil Appeals of Texas. San Antonio. March 18, 1931. 
36 Southwestern Reporter (2d) 785. 
i. INSURANCE. an , , 

Benevolent association’s right to forfeit insurance for delinquency was not 
waived, where proper officials refused to accept delinquent premium and there- 
atter returned it. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

2. INSURANCE. we 4 : 

Members to whom benevolent association mailed notice of by-law amend- 
ments regulating delinquent insurance premiums held charged with such notice. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

3. INSURANCE. ; ; 
Benevolent association’s previous laxity in forfeiting insurance for delinquent 


premiums held not waiver of strict enforcement under published amendments to 
laws. 


It appeared that, although insured’s premiums for five different months 
had become delinquent, they were paid to local secretary and accepted by 
grand officials as authorized by old by-laws, but that under amended by- 
laws, local secretary was forbidden to accept delinquent premiums, which 
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were payable only to national grand secretary and must also be accompanied 
by affidavit of good health; that national secretary could grant or refuse 
reinstatement in his discretion; and that insured or beneficiary failed to 
comply with amended by-laws. 


(For other cases, see Insurance, Dec. Dig. § 755[4].) 
4. INSURANCE. 


Provision in benevolent association’s insurance certificate for payment to bene- 
ficiary in proportion to current assessments available on insured’s death, not ex- 
ceeding specified amount, is enforceable. 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 

Appeal from County Court at Law, No. 1, Bexar County; McCollum Bur- 
nett, Judge. 

Suit by Margaret E. Lattimore against the Grand Lodge Loyal Friends of 
America. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

T. H. Ridgekay, of San Antonio, for appellant. 

Chas. J. Greenly, of San Antonio, for appellee. 

Situ, J. 


The Grand Lodge of Loyal Friends of America is a benevolent association 
operating under a charter issued to it by the state, with a local lodge in San An- 
tonio. The association issued a certificate of membership to Lucy Lattimore, 
whereby it was obligated, under conditions named in the certificate, to pay not 
exceeding $500 to Margaret E. Lattimore, the designated beneficiary, at the death 
of Lucy Lattimore. The latter died on October 18, 1929. Upon its refusal to 
pay the amount of the certificate, Margaret Lattimore brought this suit against 
the association, and recovered. The association appealed. 

Under the provisions of the by-laws of appellant association, a_ stipulated 
premium upon the certificate in suit became due on October 1 and delinquent on 
October 15, and under the contract between the parties default in payment on 
or before the latter date automatically terminated the membership, and all rights 
under the certificate were thereby forfeited. It is conceded that the premium was 
not paid or tendered within this period, and the right to collect the insurance 
was thereby forfeited, unless revived by a process prescribed in the by-laws of the 
lodge. 

It was further provided in appellant’s by-laws that the local secretary had 
no authority to accept delinquent premiums, such as this, but that such may be 
paid only to the grand secretary at Dallas, and then only when accompanied by 
an affidavit of the insured’s good health, in which event the grand secretary may 
accept or reject the premium, at his discretion. Neither of these requirements was 
met by the insured or those acting for her, in this case. 

Three days after the policy had lapsed on account of nonpayment of the 
premium, and a few hours before the death of the insured on the same day, 
appellee procured a postoffice money order at Rusk, Tex., for the amount of the 
delinquent premium, and mailed it to the local secretary at San Antonio, who 
received it three days later. This tender of the delinquent premium was not made 
to the grand secretary, as required in the by-laws. It was not accompanied by 
a certificate of the good health of the insured, as also required; it may be as- 
sumed that such certificate could not be fairly secured, since the insured, for 
some time theretofore in precarious health, was then at the point, or within a 
very few hours, of death. The local secretary, having no authority to accept this 
tender in any form, delivered the money order to the national grand master, who 
refused to accept it in payment of the delinquent premium, and returned it to the 
local secretary, with instructions to tender it back to the beneficiary. In this the 
grand master acted within his authority under the by-laws, because, first, he could 
accept or reject at his discretion; second, the tender of the premium was not ac- 
companied by a certificate of the good health of the insured; and, third, the in- 
sured was dead, and the official knew it. 


The result is that the insurance certificate had lapsed because of nonpayment 


of premium, and the conditional option to revive it had not been exercised, and 
had been waived by noncompliance with the plain terms of the by-laws of the 
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insurer, of which the insured and all beneficiaries were charged with notice, as 
provided in the contract between the parties. 

But appellee, conceding the correctness of the foregoing findings and conclu- 
sions, sued and recovered in the court below upon the contention that appellant 
had waived its right to insist upon the timely payment of current and delinquent 
premiums. 

[1] Appellee contends that, because of a delay in tendering back to the bene- 
ficiary the money order covering the delinquent premium, appellant waived its 
right to forfeit the insurance because of such delinquency. The true facts con- 
cerning this delay, and the length thereof, are not clearly shown, but it does ap- 
pear that the officials to whom such payments were required by the by-laws to 
be made refused at all times to accept such delinquent premium after its tender, 
and afterwards surrendered it to appellee’s counsel at an undisclosed date. The 
facts concerning this transaction, so far as they are definitely shown, are not 
such as to constitute the waiver insisted upon by appellee. These facts should 
be more clearly shown upon another trial. 

The evidence is such as to warrant the implied finding of the trial court that 
the premiums upon the certificate in question for the months of January, April, 
May, July, and August, 1929, became delinquent, and, while delinquent, were paid 
to the local secretary, and transmitted to, and accepted by, the grand officials of 
appellant with knowledge of the facts, which, of course, had the effect of a waiv- 
er by appellant of the right to forfeit the insurance on account of those partic- 
ular delinquencies. During that period the by-laws of appellant did not require 
delinquent premiums to be accompanied by affidavit showing the good health 
of the insured, and those payments were not accompanied by such certificates. 
\ppellee pleaded below, and urges here, that, by accepting those premiums after 
they became delinquent, appellant waived its right to forfeit the insurance be- 
cause appellee and the insured afterwards defaulted in the timely payment of 
the October premium, and failed to tender the required health certificate with 
the proffered delinquent premium. We think this would be true, ordinarily, for 
by such course appellant lulled its members into security against slight lapses in 
the prompt payment of premiums, leading them to believe that the penalty for 
such lapses would not be strictly enforced, but would be forgiven, and that the 
forfeiture authorized by the by-laws would not be insisted upon by the lodge. 
And, but for the facts we are now about to mention, we would hold outright 
that, by its course of dealing with the member involved, in permitting her, month 
after month, to pay her premium, after it became delinquent, directly to the 
local secretary without any certificate of good health, appellant waived its right 
to suddenly and without notice withdraw the privilege and begin strictly to en- 

irce the by-laws at a time and under such circumstances as to cut off the bene- 
ficiary from the benefits so long maintained by the member to the profit of the 
lodge. 

But it appears that the Grand Lodge, at its national meeting in July, 1929, 
concluded that it had become desirable, for the better protection of its insurance 
adjunct, to change its method of handling delinquencies. To that end the Grand 
Lodge adopted certain amendments to its by-laws, in which it was provided that 
premiums on insurance certificates should be made quarterly, beginning with the 
month of October, 1929; that such premiums become due on the Ist days of 
October, January, April, and July in each year; that a grace period should be 
allowed to the 15th of said months, and, if such premiums should not be paid 

1 or before the 15th, they should be deemed delinquent. 

It was further provided in said amendment to the by-laws that when any 
member of the lodge “becomes delinquent by failure to pay dues in time, said 
member or members shall not be permitted to pay their local secretary their de- 
linquent dues, but the member or members may apply to their local secretary 
tor a delinquent health blank, said delinquent member or members will make af- 
fldavit of the condition of their health before a notary public, or justice of the 
peace. 

“The delinquent member or members will send their delinquent dues, to- 
gether with the affidavit and health blank to the National Grand Secretary. On 
receipt of the delinquent dues, affidavit and health blank; if the National Grand 
Secretary is satisfied that said member or members are in good health and is 
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not over the age limit, he will accept such member or members’ dues and rein- 
state them. If he is not satisfied that such member or members is a good risk 
for reinstatement, he has the authority to reject such member or members and 
refund their money. 

“If the National Grand Secretary desires to reinstate said delinquent mem- 
ber or members he may do so, by sending them receipt for the money sent. Up- 
on receipt of the receipt from the National Grand Secretary, the delinquent mem- 
ber or members is reinstated. The delinquent member or members will pre- 
sent the National Grand Secretary’s receipt to their local secretary as evidence 
of reinstatement. The local secretary will then have authority to collect such 
member or members’ money for the next quarter. No delinquent member or 
members can be reinstated in any Lodge, Palace or Juvenile Department until 
notified by the National Grand Secretary of their receipted reinstatement. This 
recommendation to take effect October 1, 1929.” 

[2] As stated, said amendment to the by-laws was adopted by the Grand 
Lodge at its national convention at Dallas in July, 1929, and by its terms be- 
came effective on October 1 in the same year. Notice of these amendments was 
published in the lodge’s periodical, and copies were mailed to the several lodges 
as well as to each member. And, under the law, members were charged with 
such notice. 

[3] It cannot be gainsaid that this change in the by-laws was induced by 
the existing lax methods of dealing with delinquent members, was designed to 
correct, and in the future prevent, just such delinquencies as the member involved 
here was afterwards guilty of; to effectually deprive local secretaries of any 
apparent right or power to receive or accept delinquent premiums, and require 
that they be sent directly to a grand official; to prevent reinstating undesirable 
risks by requiring delinquents to show present good health before reinstating 
them. These changes were made as a protection to members who by their own 
efforts kept in good standing by timely meeting their mutual obligations. These 
regulations were reasonable, were enacted by the assembled representatives of 
all the members, as provided in the constitution and by-laws of the order, and 
were put in effect only after three months’ notice to the membership. It must 
be presumed from the facts that the member in question had actual notice of 
this change, and she was charged with notice, in any event. She, as well as ap- 
pellee, the beneficiary, with knowledge of the penalty, were delinquent at the first 
premium period under the new by-laws, and the custom or waivers theretofore 
practiced by the lodge under old and abandoned by-laws could not operate to 
estop the lodge from enforcing the provisions of the by-laws as amended. We 
hold that under the facts disclosed in the record appellant was not liable, and 
the judgment must be reversed and remanded for another trial, in consonance 
with the views here expressed. The case was not so fully developed as to war- 
rant rendition. 

[4] It should be added that the certificate provided for payment to the bene- 
ficiary in proportion to the funds on hand from current assessments of members, 
at the time of the death of the insured, not to exceed $500 for all benefits. The 
evidence indicated that upon this basis, which is enforceable, appellee could not 
have recovered in excess of $275 in any event. Upon another trial, this phase 
of the case may be, and, if possible, should be, more clearly developed. 

The judgment is reversed, and the cause remanded. 


THE PRATORIANS v. KRUSZ. No. 10899. 
Court of Civil Appeals of Texas. Dallas. Feb. 24, 1931. 
Rehearing Denied March 28, 1931. 

36 Southwestern Reporter (2d) 1043. 


1. INSURANCE. 

Fraternal society held bound by acts of agent exclusively authorized to 
collect delinquent dues and demand health certificates as prerequisite to rein- 
stating policy. 

(For other cases, see Insurance, Dec. Dig. § 763.) 

2. INSURANCE. 


Where fraternal society’s agent waived health certificates and accepted de- 
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linquent dues without inquiry regarding insured’s health, reinstatement of policy 
followed as of right. 

It appeared that constitution and by-laws of fraternal society in 
question provided that dues or premium became payable on the first of each 
month, and delinquent on the twentieth, thereby automatically forfeiting 
policy, and that, to reinstate policy which has been forfeited for more 
than one but less than six months, insured must furnish local agent with 
health and medical examiner’s certificates, to be approved by president or 
secretary as condition precedent to reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 763.) 

3. INSURANCE. 

Compliance with fraternal society’s by-laws requiring home officer’s approval 
of health certificates as prerequisite to reinstating policy held obviated by local 
agent’s waiving certificates. 

(For other cases, see Insurance, Dec. Dig. § 763.) 
4+. INSURANCE. 

By accepting delinquent and current dues without requiring health certificates, 
fraternal society waived forfeiture of life insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

Appeal from District Court, Dallas County; Thos. J. Ball, Judge. 

Suit by Mae Krusz against the Pretorians. Judgment for plaintiff, and de- 
fendant appeals. 

Affirmed. 

T. W. Davidson, of Dallas, for appellant. 

Leake, Henry, Wozencraft & Frank, of Dallas, for appellee. 

Looney, J. 

The Prztorians, a fraternal benefit society, with its home office in Dallas, 
managed generally by a body of officers called the “Supreme Senate,” and main- 
taining local councils in charge of an officer known as “Worthy Recorder,” is- 
sued to William J. Krusz a certificate or policy of life insurance, agreeing to 
pay the sum of $5,000 to Mae Krusz, wife of insured, immediately upon receipt 

satisfactory proof of his death while the certificate or policy was in force. 

Insured died on January 18, 1930, satisfactory proof of death was made, and, 

payment being refused, this suit was instituted by the beneficiary to recover 
upon the policy. 

The defendant contended below, and contends here, that, at the time of death, 
the policy had lapsed by reason of the failure of insured to pay monthly dues, 

premiums, according to the contract. Plaintiff replied that the dues were 
paid soon after being delinquent, were accepted and retained by defendant, the 

rfeiture was waived, and thereafter, by certain unequivocal acts, defendant 
‘ognized the continued validity and existence of the insurance contract, and 
estopped itself to insist upon forfeiture as a defense to the suit. 

The case was tried before the court, without a jury, resulting in judgment 

favor of plaintiff for the full amount of the policy, with interest, from which 
this appeal is prosecuted. 

The pertinent facts relied upon by the parties, in support of their respective 
ntentions, will be found in the following statement: The certificate or policy 
vides that: “The insured has the privilege of paying dues hereunder monthly. 
* * If the insured elects to pay monthly, such payments shall be due on the 
t day of each and every calendar month and must be paid by the twentieth of 
ch month. * * * Failure to make any payment as provided shall auto- 
ically lapse this certificate. * * * Upon lapse of this certificate by failure 
pay dues, the same may be reinstated by submitting satisfactory evidence of 
id health and insurability and upon payment of all arrears, together with dues 

the current month. * * * No change, modifications or alteration of this 
tificate shall be made unless endorsed thereon by the president, vice-president 
the secretary of the Prztorians. The Pretorians shall not be bound by any 
mise or representation made by any person unless made in writing by: one of 
| officials. It is agreed by the insured holding this certificate that the certificate, 
charter or articles of incorporation, the constitution and laws of The Pretorians, 
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and the application herefor, and the medical examination signed by the appellant, with 
all amendments to each thereof, shall constitute the agreement between The 
Pretorians and the insured.” 

The pertinent provisions of the constitution and laws of the order are these: 

Section 8 of article 17, in so far as is material, reads: “Each council shall 
annually, at the first meeting in February, nominate a Worthy Recorder, whose 
nomination shall be certified to the Board of Directors. * * * The Worthy 
Recorder shall collect all dues and keep a record of the proceedings of the 
council, * * * Sec. 9, Worthy Recorders must close all collections not later 
than 12 o'clock noon of the twentieth day of each month. The Recorder must 
send in his report to the Supreme Secretary without delay with a draft, money 
order or cashier check to cover. * * *” 

Section 2 of article 20 reads: “All dues shall be payable for each month 
on or before the first day thereof and must be made not later than the 20th. 
Sec. 3. It shall be the duty of every member to see that his dues are paid in 
time to his Worthy Recorder. * * * Members failing to pay dues on time in 
accordance herewith shall lapse immediately without notice, and all rights, priv- 
ileges and benefits shall cease at once, except as to any paid up and extended 
values to which they may be entitled as hereinafter provided. * * *” 

Section 1, art. 26, on the subject of reinstatements, provides: ‘Recorders 
have no authority to reinstate members who have lapsed. * * * Sec. 2, Any 
member whose dues shall not be paid as herein provided shall immediately lapse. 
To effect reinstatement when lapsed for less than 30 days, a member, while 
in good health, may deposit with his Worthy Recorder all unpaid dues includ- 
ing those for the current month, and when the Worthy Recorder has satisfied 
himself that the member has been in continuous good health since the day of 
lapse, and when the Supreme Senate has received and accepted such dues the 
reinstatement shall be effective, but not otherwise, Sec. 3, To effect reinstatement, 
when lapsed for more than 30 days and less than six monthh, a member shall 
furnish a certificate of health signed by him and a like certificate of a medical 
examiner on form prescribed by the Supreme Senate, and shall pay to his Re- 
corder all dues, including those for the current month. Reinstatement shall not 
be effective until such statements have been approved by the president or 
secretary, and notice thereon mailed to the member.” 

The record discloses that insured failed to pay dues for November, 1929, and 
the policy automatically lapsed; he was not reinstated during the month of De- 
cember, nor did he pay dues during that month; on January 7, 1930, he became 
ill with appendicitis, on the 13th was taken to a hospital for an operation, on the 
14th he was operated upon, but, prior thereto, his brother-in-law, James G. Muns- 
ford, at the instance of the beneficiary, wife of insured, paid the delinquent dues 
for both November and December, at the local council of the Pretorians, of 
which insured was a member; the dues were received by the local recorder; a re- 
ceipt therefor in the usual form was given; no question was asked as to the 
condition of health of insured; no demand was made for certificates of health, 
as provided in the by-laws; and, not being asked in regard to the matter, Muns- 
ford volunteered no statement as to the illness of insured. 

On January 15, 1930, the day following receipt of these dues, the recorder 
mailed to insured the customary notice, demanding payment of the January 
dues, not then delinquent, as follows: 

“Dallas, Texas January 15, 1930 
“Worthy Pretorian: 

“Please send Pretorian dues for the month of January, 1930 and oblige. 
Payments are due on the first and should be paid before the 20th of each 
month.” 


In compliance with this demand, Munsford, for insured, paid these dues to 
the recorder on January 18, 1930, prior to but on the day of the death of insured. 

The method of handling lapses and reinstatements is disclosed somewhat 
by the fact that the certificate in suit was automatically lapsed in February, March, 
April, May, June, July, August, September, and October, 1929, for failure of 
insured to pay dues promptly, but, as they were paid in each instance within a 
few days after the lapse, the recorder, it seems, accepted payment without in- 
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quiry or any showing by insured as to his continuous good health. Mr. Rogers, 
the recorder, testified that, when a member is more than 30 days delinquent, his 
instruction was to demand health certificates, and as a rule he complied, but not 
uniformly, that in the rush of business sometimes the matter was overlooked; 
that after a lapse, he endeavored to induce the member to reinstate, his instruc- 
tion being to collect all money due the order; that he knew when he accepted 
payment of November and December dues, without demanding health certificates, 
the policy had lapsed; and thereafter, on January 15, 1930, mailed to insured 
notice demanding payment of dues for «he month of January, 1930, collected 
same, and after the death of insured reported the collections and remitted the 
amount, $15, to the home office. The dues were retained by appellant, and no 
effort was made to return same, until paid into the registry of the court, after 
the institution of this suit. 

As before stated, these facts constitute the basis for the respective con- 
tentions of the parties. 

The contentions of appellant may be reduced to these: That the certificate 
sued upon having lapsed for nonpayment of dues, insured was ineligible for re- 
instatement during his final illness; that the recorder of the local council, of 
which insured was a member, was not authorized to revive the dormant contract; 
that no act of his performed in line of duty could be given the effect of waiving 
the forfeiture; and that, under the facts, appellant is not estopped to insist upon 
same as a complete defense to the suit. 

[1] It is obvious that Worthy Recorder Rogers was appellant’s only agent 
with authority to collect current and delinquent dues from members, and to 
demand and rece've, in the instances provided in the laws of the order, health 
certificates, as a condition precedent to the reinstatement of a lapsed certificate; 
therefore, when Munsford paid the delinquent dues for insured, Rogers could 
have demanded health certificates, and was not compelled to accept the arrear- 
ages in the absence of a showing as to the then condition of the health of in- 
sured; however the delinquent dues were accepted by the recorder, with full 
knowledge that the policy was in a-lapsed condition. The recorder was not only 
the clerk of the local council, but appellant’s exclusive agent within the scope 
outlined above; that is, was authorized to represent the order in collecting dues, 
and in demanding health certificates as a condition precedent to reinstatement 
It follows, therefore, that the Pretorians, through its said agent, was charged 
with the knowledge he acquired, and was bound by the acts he performed, within 
the scope of this exclusive agency. 

2, 3] It cannot be said, in any true sense, that the recorder reinstated the 
lapsed policy. Having waived, as he was authorized to do, the presentation of 
health certificates, having accepted payment of delinquent dues, without inquiry 
as to the health of insured, he was left without discretion in the premises; rein- 
statement followed as a matter of course and of right, and not as a matter of 
grace, or of discretion on the part of the recorder, or any other officer of the 
order. If health certificates had been demanded and furnished by insured, when 


th 


ie dues were tendered, the recorder, in such instance, should have reported same, 
either to the president or secretary of the order, as provided in section 3 of article 
26 of the Constitution, as follows: “Reinstatement shall not be effective until 
statements (certificate of health signed by insured and a like certificate signed 
by a medical examiner) have been approved by the president or secretary, and 
notice thereof mailed to the member.” However, having waived the production 
of health certificates, there was nothing to report and nothing to be considered 
by either the president or secretary; hence action under this provision of the 
laws was obviated. 

After accepting payment of the delinquent dues, the recorder mailed the 
customary notice, demanding of insured payment of current dues for January, 
1930; and in compliance with the demand, Munsford, for insured, made pay- 
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ment prior to, but on the day of insured’s death. 

_ [4] In view of this situation we hold that, by collecting the arrearages for 

November and December, with full knowledge of the forfeiture, without a show- 

ing as to the condition of insured’s health, and thereafter, by demanding and 

collecting current dues for January, 1930, and by retaining the dues collected, 
inquent and current, appellant, by each and all of the acts recounted, waived 
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the forfeiture, recognized the continued existence of the policy, and is now es- 
topped to insist upon forfeiture as a defense. 

Analogies will be found to different phases of the case, and the rules of 
law applicable thereto were announced, in the cases cited below, the leading one, 
however, being that of Bailey v. Sovereign Camp W. O. W. (116 Tex. 160, 
286 S. W. 456, 457, 288 S. W. 115, 47 A. L. R. 876), decided by the Supreme 
Court, presided over by special judges, reversing the Court of Civil Appeals (277 
S. W. 782). This case is directly in point on the facts; delinquent dues were 
paid to the clerk of the local lodge during the period of the last illness of the 
insured, as in the present case; at the time of payment, no representation was 
made by the insured, and no demand was made upon him for a certificate or 
showing as to the true condition of his health, just as in the case at bar, and 
the clerk of the local lodge was without any knowledge whatever as to the con- 
dition of insured’s liealth, as is true in the instant case. The Texarkana court 
denied recovery, holding that, under the facts, there existed neither a waiver 
of forfeiture nor an estoppel to insist upon that defense. We will quote liberally 
from this case, because, in our opinion, the culminative effect of the case law 
of this state is reflected thereby, and that the doctrine announced rules this 
case. Among other things, the court said: 

“* * * Upon receipt of said arrearages and dues on June 12, 1922, the de- 
fendant order did not have to accept same, and Bailey had no absolute right to 
make such payment after the expiration of the 10-day period without also fur- 
nishing a written statement and warranty of good health and nonuse of intoxi- 
cants as provided in section 66, subd. (b), of said by-laws. 

“This brings us to a well settled rule in the law of insurance, which is as 
follows: When, under a policy of insurance, a forfeiture has been worked and 
the insurer has knowledge of ithe existence of facts which constitute the for- 
feiture of the certificate or policy, any unequivocal act done after the forfeiture 
has become absolute, which recognizes the continued existence of the certificate 
or policy, or which is wholly inconsistent with a forfeiture, will constitute a 
waiver thereof. See Calhoun v. The Maccabees (Tex. Com. App.) 241 S. W. 101, 
and cases therein cited. * * * 

“In this case it is undisputed that the insurer did have knowledge of the facts 
constituting the forfeiture. When Bailey failed to pay his assessment during the 
month of May and within 10 days thereafter, the local clerk at Fort Worth knew 
that the dues had not been paid, and that Bailey’s benefit certificate had become 
forfeited, and that reinstatement could only become effective by the furnishing 
of a written statement and warranty, as provided in the by-laws, in addition to 
the payment of said dues. The clerk of the local camp was also the agent of 
the defendant order, and the order is charged with the knowledge secured by 
him in the scope of his agency, and knowledge and notice acquired by the local 
clerk in the performance of his duty are as a matter of law imputed to the 
principal. See Calhoun v. The Maccabees, supra, and authorities therein cited. 
Therefore the defendant order was charged with the knowledge imputed to it 
by law that Bailey had forfeited his certificate and he had not made payment 
for reinstatement within the 10-day period. * * * 

“This brings us to the question as to whether or not there was an unequi- 
vocal act of the insurer recognizing the existence of the policy and benefit cer- 
tificate, and which was wholly inconsistent with the forfeiture. The defendant 
order accepted the dues and premium upon Bailey’s certificate on the 12th day 
of June, 1922, and accepted same without requiring a written warranty, a thing 
they were not forced to do. Nothing could be more inconsistent with the for- 
feiture of an insurance policy or certificate than the acceptance and retention 
of the premium paid for the protection afforded by the policy, as was done 
in this instance. * * *” 

Also see Equitable Society v. Ellis, 105 Tex. 526, 147 S. W. 1152, 152 S. W. 
625; Sovereign Camp v. Putnam (Tex. Civ. App.) 206 S. W. 970; Calhoun v. 
Maccabees (Tex. Com. App.) 241 S. W. 101, 103; Maccabees v. Johnson (Tex. 
Civ. App.) 273 S. W. 612; Sovereign Camp v. Hines (Tex. Civ. App.) 273 S. W. 
927; Stone v. Brady (Tex. Civ. App.) 2 S.W.(2d) 538; Home Insurance Co. 
v. Puckett (Tex. Civ. App.) 17 S.W.(2d) 849. 

It is insisted, however, that the receipt given by the local recorder to Muns- 
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ford, when the delinquent dues were paid, gave notice to insured that the pay- 
ment would not be effective for reinstatement unless he was at that time in 
good health. The receipt had printed on the reverse side the following language: 
“If any part of the payment for which the receipt is issued is for dues more 
than thirty days past due, it is received upon the condition and agreement that 
he or she has no claim whatever upon the order until said member’s application 
for reinstatement is accepted by the Supreme Senate (home office). If not 
accepted, then the amount of this receipt is to be refunded to the member.” 

It was not shown that the attention of either Munsford, the insured, or the 
beneficiary was called to this language, or that either assented thereto; in fact, 
Munsford testified that he knew nothing of its existence until after the death 
of insured. However that may be, the recorder, having waived the provision 
requiring the presentation of health certificates as a condition precedent to 
reinstatement, thereby waived the only provision of the contract that would have 
authorized the imposition of the condition printed on the reverse side of the 
receipt, and, being subsidiary to the main provision, was also waived. 

In view of the way appellant administered the provisions of its laws, relat- 
ing to forfeitures and reinstatements, as revealed by the record, we are con- 
strained to believe that, had Krusz recovered fom his illness, forfeiture of the 
policy would never have been mentioned; hence we adopt, as pertinent, lan- 
guage used by the Supreme Court in a silimar situation in the Bailey Case, supra; 
the court said: “Insurance companies cannot so gamble on the lives of their 
policy-holders. Having accepted the wager in accepting the premium, the order 
was bound by the consequences.” 

After examining appellant’s authorities and carefully considering all as- 
signments, we have concluded that no error is shown, and that the judgment of 
the trial court should be affirmed. 

Affirmed. 

FIRST NAT. BANK OF LOCKNEY v. LIVESAY. No. 3567. 
Court of Civil Appeals of Texas. Amarillo. March 18, 1931. 
Rehearing Denied April 15, 1931. 
37 Southwestern Reporter (2d) 765. 
1. INSURANCE. 

“Insurable interest” is interest arising from relationship, justifying reasonable 
expectation of advantage or benefit from continuance of insured’s life. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

3. INSURANCE. 

Creditor had “insurable interest” in debtor’s life after debtor was discharged 
in bankruptcy, especially where debtor made payments on debt after discharge 
and thus recognized moral obligation. 

(For other cases, see Insurance, Dec. Dig. § 116[5].) 


Appeal from District Court, Hale County; Charles Clements, Judge. 

Suit by Floriday J. Livesay and others against the First National Bank of 
Lockney, Tex., and another, in which E. G. Livesay, temporary administrator of 
of the estate of J. T. Livesay, deceased, was substituted as plaintiff. From the 
udgment, defendant bank appeals. 

Reversed and rendered. 

L. C. Penry, of Fort Worth, for appellant. 

Joiner & Cook, of Plainview, for appellees. 

RANDOLPH, J. 

This suit was originally instituted by Floriday J. Livesay and the heirs of 

T. Livesay, deceased, seeking to recover on two $1,000 policies of insurance 
n the life of J. T. Livesay, issued to the First National Bank of Lockney, Tex., 
as beneficiary, by the Plainview Mutual Life Insurance Association of Plain- 
iew, Tex. Subsequently, by leave of court, E. G. Livesay, temporary admin- 
strator of the estate of J. T. Livesay, was substituted as plaintiff and the original 
plaintiffs were thereupon dismissed from the suit. 

_ On trial before the court without a jury, judgment was rendered in favor 
of said E. G. Livesay, administrator, aforesaid, for the sum of $1,940, with in- 
crest from date of judgment at 6 per cent. per annum, as against the defendant 
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Plainview Mutual Life Insurance Association and that the bank take nothing on 
its cross-action against said defendant insurance association, and also rendered 
judgment in favor of the Plainview Mutual Life Insurance Association against 
the defendant bank for the sum of $940 with interest. 


From this judgment the First National Bank of Lockney, Tex., has appealed 
to this court. 


J. T. Livesay was indebted to the defendant bank in the sum of $2,786 on a 
note dated at Lockney, Tex., February 21, 1927, due March 10, 1927, payable to 
the order of defendant bank and bearing interest from maturity until paid. 
There is an agreement upon the following as facts by the parties hereto: It is 
admitted that there were two insurance policies issued on the life of J. T. Live- 
say by the defendant insurance company, payable to the defendant First National 
Bank of Lockney, each of said policies being in the sum of $1,000, issued before 
Livesay died and valid and in force at the time of his death. It is also admitted 
that one of these policies of $1,000 has been paid by the defendant insurance 
company to the defendant bank. It is further agreed that there was no proof 
as to whether J. T. Livesay knew anything about the insurance or not at the 
time the policies were issued and that the insured Livesay died the 11th of May, 
1930. E. G. Livesay has qualified as temporary administrator of the estate of 
J. T. Livesay, deceased, and the court ordered and directed that E. G. Livesay 
prosecute this suit. 

It is agreed that the policy that has been paid was in group 3 and that it was 
paid before any notice of any claim by the heirs was given on the Ist of July, 
1930. It is admitted that the defendant bank paid the premiums amounting to 
$60, and that there is another $1,000 in the hands of the Plainview Mutual Life 
Insurance Association of Plainview, subject to the orders of the trial court to be 
entered in this cause. 

At the time of the issuance of the two policies there was an amount in ex- 
cess of the amount of same owing to the defendant bank. 


As stated, there is no evidence to show that the policies were taken out with 
the knowledge or consent of the insured, and it is also admitted that the in- 
sured is now deceased and that on March 2, 1927, the deceased was given a dis- 
charge in bankruptcy prior to his death. The record also shows that subsequent 
to J. T. Livesay’s penkewec? he made the following payments on the note to 
the bank, to wit: 3—4—27, $5; 4—16—27, $125; 1—13—28, $12.50; 1—16—28, $25. 

The question for our decision is: Did the bank have an insurable interest in 
the life of J. T. Livesay at the time it took out the insurance policies? 

The appellee contends that as the deceased, prior to the issuance of the in- 
surance policies, had filed his voluntary petition in bankruptcy and later had 
been discharged in bankruptcy, he was not a debtor of the bank, because he had 
listed the note in his bankruptcy schedules and was discharged from the debt. 
Hence, the bank had no insurable interest in his life, as the note had never been 
renewed in writing. As sustaining their theory of the case, they cite Kruegel v. 
Murphy & Bolanz (Tex. Civ. App.) 177 S. W. 1018, 1019; Armstrong v. Neblett 
(Tex. Civ. App.) 19 S.W.(2d) 362; Price v. Knights of Honor, 4 S. W. 633; 
Cheeves v. Anders, 87 Tex. 287, 28 S. W. 274, 47 Am. St. Rep. 107; Warnock v. 
Davis, 104 U. S. 775, 779, 26 L. Ed. 924; Northwestern Mutual Life v. Whiteselle 
(Tex. Civ. App.) 188 S. W. 22 

In the case of Kruegel v. Murphy & Bolanz, supra, it is held by the Dallas 
court that the discharge in bankruptcy satisfied the judgment against the bank- 
rupt. This holding is evidently not intended to declare that the debt was thereby 
paid, for the court limits the extent of the same by the further holding that as 
a consequence Kruegel had no legal right to have process issued for its enforce- 
ment. 

In the Armstrong Case the Fort Worth court was passing upon the ques- 
tion of the sufficiency of a promise to pay the debt which had been discharged 
and did not attempt to decide the question here at issue. 

The Price Case simple holds that in Texas the assignment by one of an in- 
surance policy upon his own life to his cousin, who lived with him as an adult 
male member of his family and was dependent upon the insured for employment 
and support, upon an agreement by the assignee to pay the assessments neces- 
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sary to keep the policy in force, is void as being to one who has no insurable 
interest in the life of the insured and as being against public policy. 

In the Cheeves Case, the Supreme Court holds that a partner having ob- 
tained a policy of insurance upon his life, payable to himself and his partner or 
their administrators and assigns, the premium on which was paid out of the 
partnership assets and afterwards, on the dissolution of the partnership, con- 
veyed all his interest to the firm property to his partner, and then died, the con- 
tinuing partner, having no interest in the life of the insured at the time of the 
latter’s death, cannot recover on the policy as against the estate of the insured. 

[1] In the Warnock Case, the Supreme Court of the United States holds 
that a policy on the life of a person is not assignable to one with no insurable 
interest in the life of the deceased and defines insurable interest as follows: 
“It is not easy to define with precision what will in all cases constitute an insur- 
able interest, so as to take the contract out of the class of wager policies. It 
may be stated generally, however, to be such an interest, arising from the rela- 
tions of the party obtaining the insurance, either as creditor of or surety for 
the assured, or from the ties of blood or marriage to him, as will justify a rea- 
sonable expectation of advantage or benefit from the continuance of his life. 
It is not necessary that the expectation of advantage or benefit should be always 
capable of pecuniary estimation; for a parent has an insurable interest in the 
life of his child, and a child in the life of his parent, a husband in the life of his 
wife, and a wife in the life of her husband. The natural affection in cases of this 
kind is considered as more powerful—as operating more efficaciously—to pro- 
tect the life of the insured than any other consideration. But in all cases there 
must be a reasonable ground, founded upon the relations of the parties to each 
other, either pecuniary or of blood or affinity, to expect some benefit or advan- 
tage from the continuance of the life of the assured. Otherwise the contract is 
a mere wager, by which the party taking the policy is directly interested in the 
early death of the assured. Such policies have a tendency to create a desire for 
the event. They are, therefore, independently of any statute on the subject, con- 
demned, as being against public policy.” 

In the Whiteselle Case, the Texarkana court holds that a wife, named as a 
beneficiary in a policy, after divorce has no insurable interest in her former hus- 
band’s life. 

[2] The solution of the question before us depends upon the relationship ex- 
isting between the bank and the deceased—whether or not the bank had a pe- 
cuniary interest in the continuance of the life of the insured. As we see it, 
there is no question of the right to a legal enforcement of the bank’s claim, but 
a moral obligation on the part of the insured to pay a debt which had not been 
paid, which the insured had recognized by repeated payments on the debt owed 
to the bank, made after his discharge in bankruptcy. That the debt has not been 
paid, but is simply unenforceable, is the almost unanimous holding of the de- 
cisions of the courts of the various states of the United States and of the Su- 
preme Court of the United States. 

Black on Bankruptcy, Hornbook Second Edition, § 300, lays down the rule: 
‘li a particular debt was provable in bankruptcy and not within the excepted classes 
he dische urge in bankruptcy bars any further legal proceedings for its colle ction. 
Sut does not extinguish the debt so as to render it incapable of renewal, nor 
oes it relieve the debtor of a moral obligation to pay the unsatisfied balance.” 
‘It is settled, however, that a discharge, while releasing the bankrupt from legal 
liability to pay a debt that was provable in the bankruptcy, leaves him under a 
moral obligation that is sufficient to support a new promise to pay the debt. 
* * * The theory is that the discharge destroys the remedy, but not the in- 
debtedness. * * *” Zavelo v. Reeves, 227 U. S. 625, 33 S. Ct. 365, 367, 57 L. Ed. 
676 
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It is apparent, therefore, that the debt continues to exist after the discharge 
of the bankrupt and that the debtor is under a moral obligation to pay it. For 
this reason, if a creditor sues a debtor who has been discharged in bankruptcy 
and the debtor fails to plead such discharge as a defense, judgment will be rend- 
ered against him. Coffee v. Ball, 49 Tex. 16; Manwarring v. Kouns, 35 Tex. 173. 

A promise to pay a debt which is barred by limitation is based on a sufficient 
consideration because of the moral obligation resting upon the debtor to pay it. 
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3urnham, etc., Co. v. McMichael, 6 Tex. Civ. App. 496, 26 S. W. 887, writ denied; 
Goldfrank, etc., Co. v. Young, 64 Tex. 432; Howard v. Windom, 86 Tex. 560, 26 
S. W. 483; Building & Loan Association v. Goforth, 94 Tex. 259, 264, 59 S. W. 
871. 

[3] This being the rule applicable to debts barred by limitation or discharged 
by bankruptcy proceedings, we do not see why the moral obligation should not 
furnish such a pecuniary relationship as to create between the debtor and the 
creditor such a moral obligation as would furnish an insurable interest to the 
creditor in the life of the debtor. Especially is this true where the debtor has 
shown, repeatedly, by making payments on the debt after his discharge in bank- 
ruptcy, that he recognized the moral obligation to pay the debt. Having re- 
ceived from the debtor such recognition of his moral obligation, there can be no 
reason for the creditor to think that the debtor would not continue to feel the 
weight of such moral obligation to pay. Hence, there was a vital pecuniary re- 
lationship between them. 

We have been unable to find a case in the Texas Reports passing upon the 
particular point herein involved, but the decisions below cited apparently settle 
the matter in favor of the defendant bank’s contention. 

In the case of Conn. Mutual Life Insurance Co. v. Schaefer, 94 U. S. 457, 
460, 24 L. Ed. 251, 253, the United States Supreme Court says: “It is well settled 
that a man has an insurable interest in his own life, and that of his wife and 
children; a woman in the life of her husband; and the creditor in the life of 
his debtor. * * * And in cases where the insurance is effected merely by way of 
indemnity, as where a creditor insures the life of his debtor, for the purpose of 
securing his debt, the amount of insurable interest is the amount of the debt.” 

A moral obligation is sufficient to give the creditor an insurable interest in 
the life of the debtor. Manhattan Life Insurance Co. v. Hennessy (C. C. A.) 
99 F. 64. 

“The discharge in bankruptcy did not destroy the moral obligation of the 
debtor to pay his debt. * * * The discharge when granted operates to cut off 
the creditor’s remedy for the enforcement of his debt by judgment and execu- 
tion as fully as the statute of limitations. And the nature of either of the two 
defenses does not suggest any distinction between them, so far as they may 
affect the question of an insurable interest in a creditor, after the right to inter- 
pose such a defense has arisen in favor of the debtor.” Ferguson v. Mass. Mu- 
tual Life Insurance Co., 32 Hun, 306. 

These being the facts and this being the rule, the trial court erred in render- 
ing judgment for the plaintiff. The judgment of the trial court is therefore re- 
versed and is here rendered that the plaintiff take nothing by his suit and that 
the defendant bank have judgment for the sum of $1,000 against the defendant 
Plainview Mutual Life Insurance Association of Plainview, Tex., that the Plain- 
view Mutual Life Insurance Association take nothing as against the defendant 
bank, and that all costs be taxed against E. G. Livesay, administrator. 


CLAY COUNTY BANK et al. v. WILSON et al. No. 6536. 
Supreme Court of Appeals of West Virginia. Nov. 25, 1930. 
Rehearing Denied Jan. 19, 1931. 
158 Southeastern Reporter 517. 
1. INSURANCE. 

Benefits, under policies assigned in good faith by husband to wife, vested 
in wife on death of husband, without revoking assignment; proceeds of policies 
assigned to wife, are not subject to claims of husband’s creditors, except to 
extent premiums paid while insolvent, within limitation period, exceeded rea- 
sonable amount. 

Syllabus by the Court. 

A husband in good faith assigned to his wife certain policies of in- 
surance on his own life, which were payable to his estate, subject to 
his right to revoke the assignments, at any time, by written notice to the 
insurer. The husband died without revoking the assignments. Held, that 
the benefits, under the policies, became vested in the wife upon the death 
of the husband, and the proceeds of the policies are not subject to the 
claims of his creditors, except to the extent that the premiums paid by 








Life] Clay County Bank et al. v. Wilson et al. 393 





him while insolvent within the period of the statute of limitations, 
x exceed a reasonable amount. 


(For other cases, see Insurance, Dec. Dig. § 593[1].) 


i 2. INSURANCE. 

4 Insured’s retention of custody of policy and copy of assignment to wife, 
: was not inconsistent with intent to transfer title. 

; Syllabus by the Court. 


Where a husband assigns to his wife a policy of insurance on his 
own life, by executing a formal assignment in duplicate, and forwarding 
the same to the insuring company which retains one of the duplicates and 
returns the other to the insured, the fact, that the insured retains the 
custody of the policy and copy of the assignment, will not be deemed in- 
consistent with intent to transfer title to his wife. 


(For other cases, see Insurance, Dec. Dig. § 211.) 


3. INSURANCE. as 
Manual delivery of assignment of policy to wife is not essential to validity 
thereof. 


Syllabus by the Court. 
In making an assignment by a husband to his wife of a policy of in- 
surance upon his life, manual delivery of the assignment to her is not 
essential to the validity thereof. 


(For other cases, see Insurance, Dec. Dig. § 211.) 


4, INSURANCE. 
Law, relating to insurance procured on life of husband by wife, does not 
apply to insurance purchased for benefit of wife (Code 1923, c. 66, § 5). 
Syllabus by the Court. 

Section 5, c. 66, of the Code of 1923, applies to insurance procured on 
the life of a husband by his wife “in her own name, or in the name of 
any third person, with her assent, as her trustee,” and does not apply to 
insurance purchased by a husband for the benefit of his wife. 

(For other cases, see Insurance, Dec. Dig. § 121.) 
5. FRAUDULENT CONVEYANCES. 
Husband's creditors are entitled to proceeds of insurance for benefit of wife 
in amount equal to excess of premiums paid over reasonable amount. 
Syllabus by the Court. 

Where an insolvent husband carries life insurance for the benefit of 
his wife, his creditors, after his death, are not entitled to the entire pro- 
ceeds of such insurance, but they are entitled to be paid therefrom an 
amount equal to the excess of premiums paid, within the period of the 
statute of limitations, over and above a reasonable amount. 

(For other cases, see Fraudulent Conveyances, Dec. Dig. § 51[4].) 
6. FRAUDULENT CONVEYANCES. 
“Reasonable amount,” that insolvent husband may apply to premiums on 
insurance for benefit of wife, may be resolved with reference to law relating 
insurance procured by wife (Code 1923, c. 66, § 5). 
Syllabus by the Court. 

In determining a “reasonable amount” that may be applied, by an 
insolvent husband, to the payment of premiums on insurance, on his life, 
for the benefit of his wife, such amount may be resolved, by analogy, 
with refreence to the statute which exempts, from the claims of credi- 
tors of a deceased husband, the sum of $150 per year paid by him for 
premiums for insurance procured on his life by his wife, or by some 
one acting for her. 

(For other cases, see Fraudulent Conveyances, Dec. Dig. § 51[4].) 
7. ESTOPPEL. 
Party to suit may not assume inconsistent positions. 
Syllabus by the Court. 

A party to a suit may not assume inconsistent positions therein. 

(For other cases, see Estoppel, Dec. Dig. § 68[1].) 
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Appeal from Circuit Court, Randolph County. 

Proceeding by Mabel Fout Wilson, administratrix c. t. a., of the estate of 
William G. Wilson, deceased, for the purpose of subjecting real estate of de- 
cedent to payment of debts, and settling estate, wherein the Clay County Bank 
and others filed a petition in effort to reach funds paid to widow, under policies 
of insurance, on life of deceased. From a decree dismissing their petition, the 
petitioners appeal. 

Reversed and remanded. 

D. H. Hill Arnold, Talbott & Hoover, S. T. Spears, and R. S. Irons, all of 
Elkins, for appellants. 

Rummel, Blagg & Stone and: Maurice J. Crocker, all of Charleston, for ap- 
pellee Mabel Fout Wilson. 

MAxXweELt, J. 


This appeal involves an effort of creditors of William G. Wilson, deceased, 
to reach funds which have been paid to his widow, Mabel Fout Wilson, under 
policies of insurance on his life. The contention of the creditors was presented 
by their petition, filed in a chancery suit, which had been instituted by Mabel 
Fout Wilson, administratrix c. t. a., of the estate of William G. Wilson, deceased, 
for the purpose of subjecting the real estate of said decedent to the payment of 
his debts and of settling his estate. The petitioners appeal from a decree of the 
circuit court dismissing their petition. 

William G. Wilson died November 16, 1925. The appraised value of his 
estate was $98,818.71. His primary indebtedness was about $100,000. His sec- 
ondary indebtedness was about $117,000, but the ultimate liability of the estate 
under the latter class remains to be determined. He was greatly involved fin- 
ancially for many years preceding his death. We are forced to believe from the 
record, and we find therefrom, that at no time, for at least five years prior to 
his death, was his estate sufficient to satisfy his indebtedness. 

The decedent was married to Mabel Fout Wilson April 22, 1908. Soon after 
their marriage, he undertook to assign to her certain policies of life insurance 
which he had theretofore purchased. Certain of these assignments are attack- 
ed, because in the assignments themselves the insured reserved the right to re- 
voke the same, at any time, by notice to the company. It is also said that at 
least one of the policies, purported to be assigned, was not delivered to Mrs. Wil- 
son by the insured. Passing over the question raised as to whether these two 
propositions are sufficiently presented by the pleadings, we shall consider them 
on their merits. The record does not disclose whether the policies, with the as- 
signments thereon, were delivered by the insured to his wife, or whether they 
were found among his papers after his death. In the absence of proof of actual 
delivery, we will assume that they were found among the decedent’s papers. There 
is no evidence that Mrs. Wilson knew about the assignments until after her hus- 
band’s death. Under requirements of the insurance companies, the assignments 
were executed in duplicate by Mr. Wilson and forwarded to the respective com- 
panies which approved the same, retained one copy of each, and returned the 
other to the insured. This was sufficient to constitute delivery to his wife. Manual 
delivery was not necessary. 

2, 3] Where there is an attempted assignment of a life insurance policy to 
a stranger, there is generally a rigidity of requirement of physical delivery to 
the assignee. Spooner v. Hilbish, 92 Va. 333, 23 S. E. 751. But where the as- 
signment is to the wife or infant child of the insured, the necessity for manual 
delivery does not exist, and such delivery is therefore not required. In such 
circumstances, the filing of a duplicate of the assignment with the company, in 
compliance with a requirement of the contract of insurance, is held to be a sub- 
stitute for manual delivery. New York Life Ins. Co. v. Dunlevy (C. C. A.) 214 
F. 1. To the same effect is Penn Mutual Life Insurance Co. v. Forbes, 200 III. 
App. 441, where the insured executed in duplicate, to her minor children, an as- 
signment of a policy, payable to her estate, and sent a copy of such assignment 
to the insurance company which accepted the same; but the insured retained the 
policy in her possession until her death. It was held that such an assignment 
was valid without a manual delivery of the policy. See, also, Northwestern 
Mutual Life Ins. Co. v. Wright, 153 Wis. 252, 140 N. W. 1078, Ann. Cas, 1914D, 
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697, where an assignment was held valid from a son to his mother and sister, 
although not accompanied by actual manual delivery of the policy. In Burges 
v. New York Life Ins. Co. (Tex. Civ. App.) 53 S. W. 602, it was held that ac- 
tual delivery of an assignment of an insurance policy to the assignee, who was 
the assignor’s adopted child, was unnecessary to validate the assignment. Like- 
wise Shorey v. Webb, 122 Md. 209, 89 A. 391 (no actual delivery to wife) ; 
Thompson’s Ex’x v. Thompson, 190 Ky. 3, 226 S. W. 350 (no delivery to minor 
children) ; McDonough v. A®tna Life Ins. Co., 38 Misc. Rep. 625; 78 N. Y. S. 
217 (assignments lodged with insurer; assignee a third person with no insurance 
interest). 


[1] As to the proposition that certain of the assignments are ineffectual be- 
cause the assignor reserved the right to revoke the assignments, it is sufficient 
to note that an assignee of a life policy, under an assignment containing such 
reservation, occupies as secure a position as does a beneficiary under a policy 
wherein the insured expressly reserves the right to change beneficiaries at his 
election. True, some authorities make a distinction between “change of bene- 
ficiary” in a policy and “assignment” by the insured of his interest therein, the 
latter resting on contract, and the former on the power to appoint. 7 Cooley’s 
Briefs on Insurance, p. 6443; Ehlerman v. Banker’s Life Co., 199 Iowa, 417, 200 
N. W. 408. But in equity, substance, rather than form, must be considered. 
Neither such assignee nor such beneficiary has an irrevocable interest until the 
death of the insured. Whatever we may term it, a qualified vested right, a con- 
tingent interest, or an inchoate right, it becomes a vested right upon the death 
of the insured. There is no more justification to challenge the status of such 
assignee, on such ground, after the death of the insured, than there would be 
to assert that a named beneficiary could not take under a policy, after the death 
of the insured, because some other beneficiary might have been substituted by 
the insured. 


In the recent case of Webster v. Telle, 176 Ark. 1149, 6 S. W. (2d) 28, 29, 
Edward Telle insured his life in the Prudential Insurance Company and designated 
his beneficiary the Alexander Refining Co. The right to change the beneficiary 
was not reserved. However, upon the request of Telle and the beneficiary named, 
the insurance company changed the beneficiary by substituting the “executors, 
administrators or assigns” instead of the beneficiary originally named. In a 
financial statement later made to a bank by Telle, among other things, is the 
following: “Life insurance carried for $15,000. Beneficiary, wife.” In his will, 
Telle said: “I have made my beloved wife, Bernice Phillips Telle, the beneficiary 
of three life insurance policies,” etc. Upon his demise, a contest arose over the 
disposition of the insurance between Webster, his executor, and Bernice Telle. 
The latter claimed as beneficiary by the terms of the will and also, on the ground 
that Telle, during his lifetime, had assigned and delivered to her the policies 
as security for certain money she had loaned him. The insurance company knew 
nothing of this assignment, its provisions as regards assignments not having 
heen complied with, nor were the policies in her possession at her husband’s 
death. She merely claimed under an oral and equitable assignment. The court 
in holding that there had been a valid assignment said: “The assignment of the 
policies by Telle to his wife, ipso facto made her, as his assignee, the beneficiary 
of those policies under their very terms. Thereafter, and at the time of his 
death, Telle had no interest therein, and, of course, the executor of his estate 
and the creditors had none because they had only such rights as Telle himself 
had at the time of his death. * * * It was conceded by the appellant that Telle 
was an intelligent business man. As such, he must have known that under the 
terms of the policies in controversy, he could not have made Mrs. Telle a benefi- 
ciary merely by appointment, but that the only way that she could be made bene- 
ficiary would be to assign the policies to her, which he had done. True, as be- 

re stated, he did not use the technical term ‘assignee,’ but he did state that 
he had made her the beneficiary in the policies, which in the light of the policies 
themselves, necessarily meant that he had assigned the policies to her.” 


Numerous other cases reiterate the principle that assigning a policy is tanta- 


is ta 
mount to changing the beneficiary. Judson v. Walker, 155 Mo. 166, 55 S. W. 
1083; Merchants’ Bank v. Garrard, 158 Ga. 867, 124 S. E. 715, 38 A. L. R. 102; 
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Atlantic Mutual Life Insurance Co. v. Gannon, 179 Mass. 291, 60 N. E. 933. We 
deem this position sound in principle. 

[4] Section 5, c. 66, of the Code, as it existed prior to the amendment of 
1929 reads: “It shall be lawful for any married woman, by herself and in her 
name, or in the name of any third person, with her assent, as her trustee, to 
cause to be insured for her sole use, the life of her husband, for any definite 
period, or for the term of his natural life; and in case of her surviving her hus- 
band, the sum or net amount of the insurance becoming due and payable by the 
terms of the insurance, shall be payable to her, and for her own use, free from 
the claims of the representatives of her husband or any of his creditors; but 
such exemption shall not apply where the amount of premium annually paid out 
of the funds or property of the husband shall exceed one hundred and fifty 
dollars.” We are not concerned here with the 1929 amendment. 

Apropos of this section as quoted, it is urged, on behalf of the petitioners, 
that the proceeds, of all insurance purchased with the excess of $150 per year, 
should be held liable for the indebtedness owing by W. G. Wilson at the time 
of his death. 

[5] It will be noted -that the above section refers specifically to the pur- 
chase of insurance on the husband’s life by the wife “in her own name, or in 
the name of any third person, with her assent, as her trustee.” It does not speci- 
fically include insurance purchased by the husband himself for the benefit of 
his wife. Should the statute be construed to apply to insurance so purchased 
by the husband? Such has been the construction of the courts of some of the 
states where there are similar statutes. 7 Cooley’s Briefs on Insurance, p. 6511; 
Houston v. Maddux, 179 Ill. 377, 53 N. E. 599; Felrath v. Schonfield, 76 Ala. 
19%, 52 Am. Rep. 319. It is said that, in such instances, the husband is presumed 
to act for his wife, and as her agent; that the statute is to be liberally construed. 
Can, however, such construction be given our statute in the light of its legis- 
lative history? The statute continued in the form as quoted from the time of its 
enactment, Acts, 1866, c. 77, § 1, until 1891 when it was changed by adding there- 
to these words: “And if she fail to do so her husband may insure his life for 
her benefit to the same extent and with like effect as if she had done so in the 
manner herein provided.” Acts 1891, c. 109, § 5. By chapter 3, § 5, of the Acts 
of 1893, the said addition to the act of 1891 was eliminated and the act restored 
to its former condition in which it has remained from 1893 until amended by 
chapter 26 of the Acts of the Legislature of 1929. Now what does the elimina- 
tion from the statute of the provision which was added in 1891 indicate? Does 
it mean that the Legislature of 1893 considered that the original statute, when 
properly construed, plainly included insurance purchased by the husband and, 
therefore, the addition of the provision of 1891 was surplusage and should be 
eliminated; or does it mean that the Legislature of 1893 considered that the 
original statute was not meant to apply to insurance purchased by the husband, 
that the addition of 1891 was a mistake, and that as to insurance purchased by 
the husband an exemption of $150 per year for premiums should not necessarily 
apply in all cases, but that the only requirement should be that the amount of 
premiums so applied should be reasonable? We think the latter view is more 
tenable. In the first place, the addendum of 1891 would not have been added if 
the Legislature had not thought that the old statute did not apply to insurance 
purchased by the husband. And in the second place, it is most reasonable to be- 
lieve that the Legislature of 1893 revoked the amendment because it was the 
legislative intent that the statute should not include insurance purchased by 
the husband. Such reasonably appearing to have been the legislative intent, it 
is not permissible, now, to read into the statute by intendment that which has 
been expressly eliminated therefrom. “Where a statute is revised, some parts 
of the original act being omitted, the parts which are omitted cannot be revived 
by construction, but are to be considered as annulled, provided it clearly appears 
to have been the intention of the legislature to cover the whole subject by the 
revision.” 36 Cyc. 1080; Lewis’ Sutherland, Statutory Construction (2d Ed.) 
§ 270; Rhodes v. Coal Co., 79 W. Va. 71, 90 S. E. 796. We are thus forced to 
the conclusion that the said statutory provision has no direct application to life 
insurance purchased by a husband for the benefit of his wife. And, even if it 
did apply, the creditors would only be entitled to premiums paid within the period 
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’ of the statute of limitations, in excess of the annual exemption of $150 and not 
E to the insurance purchased by said excess. Sternberg v. Levy, 159 Mo. 617, 60 
S. W. 1114, 53 L. R. A. 438; Johnson v. Bacon, 92 Miss. 156, 45 So. 858. 
[6] Alternative of the last-above contention of petitioners, it is urged by 
them that in any event the proceeds of insurance collected by Mrs. Wilson 
“should be charged with the sum of $6,416.20, the amount paid by W. G. Wilson, 
during the five years immediately preceding his death, as premiums upon insur- 
ance and which said sum was a fund paid by said Wilson, while insolvent, as a 
voluntary donation or gift to his wife.” To sustain this position would be in disre- 
gard to the well-recognized right of an insolvent husband to make reasonable pro- 
vision, through insurance on his own life, for the maintenance of his dependent 
wife after his death. “The doctrine is supported by the weight of authority 
that an insolvent husband may insure his life in a reasonable amount for the 
benefit of his wife and children, without any right on the part of his creditors to 
claim that the premiums for such insurance were paid in fraud of creditors, if 
there is no actual fraudulent intent on his part.” 31 A. L. R. 52, note, and cases 
cited. This is not a universal rule but we give it our approval because we deem 
it more consistent with sound reason than is the opposing doctrine. The ques- 
tion next arising, then, is, What is a reasonable amount to be used by an insol- 
vent husband in the purchase of insurance on his own life for the benefit of his 
wife? What standard should be employed in determining the reasonableness of 
the amount he may divert from his creditors, and use for the payment of insur- 
ance premiums for the benefit of his wife, there being no children? The legisla- 
tive standard is reasonable and in the absence of a satisfactory showing to the 
contrary, may safely be followed, by analogy. Under the statute, prior to 1929, 
f the insurance was purchased by the wife and paid for by the insolvent hus- 
band, he might employ his funds to the extent of $150 per year for that purpose. 
This is the legislative expression as to reasonable amount to be diverted from 
creditors under such circumstances. There is no reason why, in this case, a 
larger amount should be permitted to be diverted for the benefit of the wife 
merely because it happens that the husband himself purchased the insurance. We 
are therefore of opinion that there should be subjected to the payment of the 
debts of W. G. Wilson, deceased, to be paid out of the insurance money collected 
vy his widow, so much of the total amount paid by him in discharge of life insur- 
ince premiums within five years preceding his death, with interest, as exceeds $150 
per year during that period. Under the rule sustained by authorities already 
ted, creditors are not entitled to the full extent of premiums paid by the hus- 
band. Adjustment, on the basis stated, should not include premium notes 
executed by the insured within said period, and deducted by the insurer from 
‘roceeds of insurance after the death of the insured. And for the purpose of as- 
ertaining and decreeing the proper amount as indicated, this cause will be re- 
manded to the trial court. 
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It is further insisted by Mrs. Wilson that in no event should she be required to 
.ccount for any of the insurance money collected by her under policies on her 
husband’s life without giving her credit for $8,600, for which she says her hus- 
band, as active executor of the last will of her father, J. H. Fout, deceased, 
tiled to account to her as part of her share of said estate, and that, as to said 
sum, with interest, she is a preferred creditor of her husband’s estate under pro- 

sion of section 25, c. 85, Code, which gives debts due by a decedent in his ca- 
icity as a personal representative preference over all other indebtedness except 
tt which is due the United States, and taxes and levies assessed upon the de- 
lent prior to his death. 

[7,8] A party to a suit may not assume inconsistent positions therein. For 
hat reason, Mrs. Wilson cannot sustain the preference which she now asserts. 

the bill filed by her as administratrix c. t. a., she alleged upon information and 
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lief that the decedent was indebted in the sum of at least $24,500 to Mabel 
ut Wilson in her individual capacity, but there was no allegation that 
' decedent had failed to account to said Mabel Fout Wilson’ for 

portion of her share of the estate of her deceased father. She: filed no 
xception to the report of the commissioner in chancery which ascertained the 
ndebtedness of her deceased husband and fixed the priorities thereof but which 
ort made no mention of any sum owing to her by him as executor of the 
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J. H. Fout estate. A decree confirming said report, save as to one item to 
which an exception was sustained, and directing the administratrix to sell certain 
stock which the decedent had pledged as collateral, was entered the 15th day 
of June, 1927. On the 20th of January, 1927, a few days before she filed her said 
bill, Mrs. Wilson, acting individually, joined with her sister, Mrs. Kathleen Fout 
Christhilf, releasing and discharging their respective husbands, William G. 
Wilson, deceased, and Frank D. Christhilf, as coexecutors of the last will of 
J. H. Fout, deceased, “from any and all liability of every kind and character to 
us as such devisees under said will, hereby acknowledging full payment, settle- 
ment, satisfaction and discharge to us of the bequests in full by said 
will made to us. We do hereby further agree and consent to the full and 
complete release and discharge of said executors and each of them and the sure- 
ties on their bond from all other, further or future liability and responsibility in 
respect to said estate. * * *” This release purports to be under seal, but the 
record does not disclose a seal actually attached nor any scroll in lieu thereof. 

Under date of August 5, 1927, Mrs. Wilson and her sister, Mrs. Christhilf, 
exccuted, under seal, a release and discharge of Mabel Fout Wilson, as admin- 
istratrix with the will annexed, of J. H. Fout, deceased; she having qualified as 
such subsequent to the death of her husband. In this latter release reference 
is made to the fact that William G. Wilson and Frank D. Christhilf, executors of 
the last will of J. H. Fout, deceased, had been released and discharged as such 
executors by the above-mentioned release theretofore executed by Mrs. Wilson 
and Mrs. Christhilf. Now, while the first release may not be legally binding 
upon Mrs. Wilson and her sister because of want of consideration, the instru- 
ment not being under seal, the recitals and statements contained in the two 
releases strongly evidence the fact that Mrs. Wilson then considered the J. H. 
Fout estate as definitely settled and acted accordingly. 

After all of these things had been done, the petition of Clay County Bank 
and others was filed February 1, 1928. In March of the same year, Mrs. Wilson 
filed her answer to the petition. Therein she alleges by way of new and 
affirmative matter that her deceased husband as active executor of the last will 
of J. H. Fout, deceased, had failed to pay to her a large sum of money, amount 
not specified, part of her share of said estate. She further asserts in said answer 
that the release of August 5, 1927, was without consideration, but that, at the 
time she executed the same, she was willing to release her husband’s estate from 
liability on account of the amount due to her by him as executor of her 
father’s estate, because she had received the proceeds of the policies of insur- 
ance on her husband's life. 

Mrs. Wilson’s whole course of conduct prior to the filing of this answer 
is inconsistent with the position she seeks to take therein. That course of con- 
duct included (1) absence of allegations from her bill as administratrix with 
reference to any failure on the part of her husband as executor of the Fout 
estate to make proper accounting to her; (2) failure on her part to answer said 
bill and set up such claim; (3) failure by her to except to the commissioner’s 
report ascertaining the indebtedness of her husband’s estate and fixing priorities; 
(4) the execution by her of the release of January 20, 1927; (5) the execution by 
her of the release of August 5, 1927, confirming the former release, and on the 
basis of the said two releases effecting a settlement of her stewardship as ad- 
ministratrix, c. t. a., of the estate of J. H. Fout, deceased. In the light of this 
course of conduct based definitely upon the position that there had been full 
settlement of the Fout estate, she cannot now be heard to say that, because she 


is called upon to account for a portion of the proceeds of insurance policies 


upon the life of her husband, she will repudiate all of said prior course of con- 
duct and assert a preferred claim against her husband’s estate with reference to 
something as to which her very conduct was consistently such as to lead every- 
body connected with the case to believe there had been a final settlement. 
For the foregoing reasons we reverse the decree of the trial court, and re- 
mand the cause for further procedings to be had in accordance herewith. 
Reversed and remanded. 
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WIGER vy. MUTUAL LIFE INS. CO. OF NEW YORK. 
Supreme Court of Wisconsin. May 12, 1931. 
236 Northwestern Reporter 534. 
2. INSURANCE. 

Where suicide is alleged in defense of action on life insurance policy, burden 
is on defendant to establish it. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

3. INSURANCE. 

In action on double indemnity rider of life policy, question of insured’s sui- 
cide held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

4. INSURANCE. 

Term “accidental means” in double indemnity rider of policy must be in- 
terpreted according to usage of average man. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

5. INSURANCE. 

Death from effects of carbon monoxide gas generated by automobile held 
“accidental” within meaning of double indemnity rider of life policy. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

8. INSURANCE. 

Instruction that monoxide poisoning was within terms of double indemnity 
rider to life policy, and that it was death by bodily injury through external, vio- 
lent, and accidental means, unless deceased took his own life, held proper under 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Appeal from a judgment of the Circuit Court for Pierce County; R. S. 
Cowie, Circuit Judge. 

Action by Inga Wiger against the Mutual Life Insurance Company of New 
York. From a judgment for plaintiff, defendant appeals—[By Editorial Staff.] 

Affirmed. 

This action was brought on March 1, 1930, by the plaintiff, as beneficiary of 
a policy of life insurance under a double indemnity rider which provided for an 
amount equal to the face of the policy, “if the death of the insured shall result 
directly from bodily injury independently and exclusive of all other causes and 
such bodily injury be effected solely through external, violent and accidental means.” 

The defenses to the action were: (1) That the death of the insured was 
caused by his suicidal act, and (2) that his death was not the result of bodily 
injury effected through accidental means. 

The case was tried before the court and a jury, and the jury rendered a 
general verdict in favor of the plaintiff. Judgment upon the verdict was rendered 
on December 9, 1930, and from this judgment defendant appeals. The facts are 
sufficiently stated in the opinion. 

Knowles & Doolittle, of River Falls, and Miller, Mack & Fairchild and Bert 
Vandervelde, all of Milwaukee, for appellant. 

White & White, of River Falls, for respondent. 

WICKHEM, J. 


The insured died from the effects of carbon monoxide gas generated by an 
automobile in the garage at the rear of his home. At the time of his death 
deceased was fifty-seven years of age. For twenty-seven years he had been 
cashier of the Farmers’ & Merchants’ State Bank of River Falls. He was 
also the general executive head of the bank. He was righly regarded in 
the community and had many friends, a fine home, was generally regarded as 
a man of substance, and took pride in his position in the community. 

For some time prior to his death the affairs of the bank had not been in 
good shape. Following an examination of the bank on August 13, 1929, the 
commissioner of banking instructed the directors of the bank to meet him at 
Madison. This meeting was held on Steptember 12, 1929, and was attended by 
five of the directors, including Mr. Wiger, the insured. The commissioner re- 
viewed the condition of the bank and made several recommendations looking 
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to remedial measures. One of the recommendations was that Mr. Wiger be 
removed as cashier. This recommendation was made in his presence, and the 
commissioner testified that “he was pretty much floored. He was crestfallen 
and very much upset.” Following this conference the affairs of the bank were 
reviewed by letter from the commissioner of banking, in which it was pointed out 
that the liquidity of the bank was only 13 per cent. as against 35 to 50 per cent. 
normal; that the percentage of real estate loans was too high; that the amount 
of paper unsecured by tangible collateral was very much in excess of the nor- 
mal percentage; that the amount of loans secured by liens on live stock and ma- 
chinery was greatly in excess of the proper percentage for such loans; that 
there has been a gradual increase in the percentage of slow paper and a large 
amount of admitted losses. The over-drafts were excessive in number. The 
cash reserve was very low. The letter closes with the recommendation that Mr. 
Wiger be deposed as executive officer, although the commissioner was satisfied to 
have him remain as president or director. This letter came to Wiger’s desk 
and was read by him. Nine days later his body was found in the garage. There- 
after the commissioner took charge of the bank. It is claimed by appellant that 
other irregularitics were disclosed after his death by the examination of the 
commissioner. On July 31, 1929, the cash book showed a cash shortage oi 
$1,597.61. On the next day the shortage was only $139.79, the difference having 
been made up by Wiger giving his personal note to the bank on July 3lst. The 
shortage was an accumulation over some period of time, but it is claimed by the 
appellant that shortages and overages tend to equalize each other, and that this 
was an abnormal amount of cash shortage. Two days before his death Wiger 
made two entries on the books of the bank. One charged loans and discounts 
$1,000. The other credited his own personal account with $1,000. It was thus 
made to appear that one Nels Peterson had borrowed $1,000 from the bank on 
September 25th, and that Wiger had deposited $1,000 in his own checking account 
on that day. Actually, neither of these things happened. Prior to this time 
Wiger had loaned Peterson a larger amount than the directors thought was 
wise, and Wiger had reduced the amount of the Peterson note by using his own 
funds. On the day in question he credited his account with the amount so 
applied and made the corresponding charge to loans and discounts. On the 
day before his death he made two other entries which are claimed to be false. 
One charged bills payable with $1,049.49, indicating that the bank had borrowed 
that amount. The other credited the bond account with the same amount, in- 
dicating a sale of bonds in that amount. Neither of these transactions actually 
occurred. These entries were subsequently made the subject of a claim by the 
commissioner of banking against Wiger’s estate. Two years prior to his death 
Wiger had transferred to his wife three items of real estate, none of the deeds 
of which were recorded until after his death. The inventory and a->raisal of 
Wiger’s estate showed assets of $11,095.26, and claims of creditors amounting to 
more than $50,000 have been filed 


It appeared that deceased had additional property in Upper Michigan and 
also in Washington. Some of this consisted of timber lands on which mort- 
gages were outstanding or title to which was litigation. There is no evidence 
in this case as to its value. 

The garage in which the insured’s body was found is located on an alley 
back of the residence of the insured. It is twenty-one feet long and eighteen and 
one-half feet wide, and designed to hold two cars. It is of hollow title con- 
struction with concrete floors and a ceiling of insulite. On the side towards the 
house there is one ordinary door which opens in. It does not close automatically. 
On the alley side are two sets of triple doors. On the morning of Wiger’s death 
two cars were stored in the garage, a Buick on the south side and a Ford on 
the north side. Both cars were pointed towards the house, and there was a 
space between them of about three feet. Wiger lay in this space at a slight 
angle, with his head towards the front of the cars and his right shoulder slightly 
under the running board of the Ford. His feet were near the back wheels. There 
was no tracce of a bruise or contusion on the body such as might be expected to 
result from a fall. The Buick did not belong to Wiger and was frequently out 
of use for two or three days at a time. When it was not in use it was kept on 
tire jacks which fitted under the hub caps and raised and lowered by a single up 
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and down movement of the attached hand lever. When Wiger’s body was found 
the jacks had been removed from the two rear wheels of the Buick. The motor 
of the Buick was still running. He had entered the garage about 8:30 in the 
morning and his body was found between 4 and 5 o'clock that afternoon. The 
day was warm and there was no need to operate the motor for the purpose of 
warming it up while the jacks were being removed. 

There is evidence to the effect that Mr. Wiger knew of the dangers from 
monoxide gas, and had commented within two months of his death upon the 
fact that a man ought to know better than to start a car in a garage without 
opening the doors. From all this the appellant contends that the evidence points 
to a single conclusion that the deceased committted suicide; that it is plain that 
his financial affairs and the affairs of the bank were approaching a crisis; that 
he was to be deposed from the work which gave him a livelihood, humiliated be- 
fore the community, caused to lose the friendships which he treasured so highly, 
and subjected to the possibility of further embarrassment upon the discovery of 
irregularities that had not then come to the knowledge of the commissioner. He 
knew the effects and properties of monoxide gas. There was no need to run the 
motor for the purpose of warming up the engine. The absence of bruises in- 
dicated that he had not been suddenly overcome and caused to fall upon the 
garage floor. There was in the nostrils of Mr. Wiger a coating of an oily sub- 
stance which resembled soot, indicating that he had come in contact with the 
oily soot from the exhaust either by being in close proximity to the exhaust or 
by lying on the ground while the car was running. This conclusion is based on 
the fact that monoxide gas is lighter than air and tends to rise while the ordinary 
ingredients of the exhaust are heavier than air and tend to sink. 

The respondent’s contention is that the evidence tends clearly to show ac- 
cidental death; that the insured was robust and healthly, happy and contented 
with his domestic relations; that he was in tthe bank the day before his death 
and at the close of the bank suggested to the assistant cashier that they go out 
and see one Murphy about a past-due note. It started to rain, and they called 
up Mrs. Murphy on the telephone and found out that he was not in. He said 
he would call some other time. The notes were left in the note pouch at the 
bank, and Mr. Wiger and the assistant left the bank at the same time that night. 
Aiter Mr. Wiger’s death the Murphy notes were found in his pocket. On the 
night of September 26th he informed Henry Zorn that he was going out in the 
country early in the morning, and, on the morning of the 27th, the deceased was 
seen on the streets of River Falls going to the bank. On the morning of the 
27th he had his breakfast, read the newspaper, and went out to the garage, and 
was never thereafter seen alive. The testimony of Henry Zorn was that he saw 
Mr. Wiger on the night of September 26th, and played whist with him; that he 
appeared about the same as usual and stated that he hoped it would not rain 
all night because he had to go into the country early in the morning. 

[1, 2] The same comments that were made by this court in Fehrer v. Mid- 
land Casualty Co., 179 Wis. 431, 190 N. W. 910, 911, are applicable to this case 
In the Fehrer Case, the court, speaking through Mr. Justice Crownhart, said: 
“The defense of suicide is strongly and ably urged by counsel for the defend- 
ant. The law is well settled, based on human experience, that there is a strong 
presumption against suicide. The love of life, and the immorality of taking one’s 
own life, turns the mind against suicide. So it is that when suicide is alleged 
in defense, the burden is on the defendant to establish such fact. In such a case, 
where the evidence is wholly circumstantial, as in this case, every other reason- 
able hypothesis to account for the death must be excluded to take the case from 
the jury.” 

[3] We think the facts in this case are no more indicative of suicide thar 
were the facts in the Fehrer Case. Certainly they are sufficiently strong to justify 
the jury in coming to the conclusion of suicide, but that does not by any means 
exclude a reasonable inference that the insured met his death by accident. He 
Was apparently in good health. He was on good terms with his family, and had 
plans for the morning's activities. He had evidently gone to the bank to get a 
note which he proposed to collect that day. The jury might very easily come to 
the conclusion that he had started the motor, forgetful of the fact that the car 
was on jacks; that he had stepped out of the car to remove the jacks, and that 
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he had been overcome during that process. There is evidence that the action 
of monoxide gas poisoning can be instantaneous. It is entirely possible that the 
deceased got a concentrated dose of the gas while bending over to operate the 
jack with the hand lever. We think the question of suicide was clearly a jury 
question. 

The second contention of appellant is that, even though the factor of suicide 
be eliminated, this was not a death by accidental means. The policy requires, 
not only that the death be accidental, but that the means of death be accidental. 
Since the means of death were set in motion by the voluntary act of the de- 
cedent, and since the consequences were the result of this act, without the inter- 
vention of any mischance or slip in the doing of the act, it is contended that 
the means of death were not accidental. On this subject there is a conflict of 
authority. To quote from the case of Caldwell v. Travelers’ Ins. Co., 305 Mo. 
619, 267 S. W. 907, 908, 39 A. L. R. 56: 

“There are two clearly defined lines of cases on this question. One holds 
that, where an unusual or unexpected result occurs by reason of the doing by in- 
sured of an intentional act, where no mischance, slip or mishap occurs in doing 
the act itself, the ensuing injury or death is not caused through accidental means; 
that it must appear that the means used was accidental, and it is not enough 
that the result may be unusal, unexpected, or unforeseen. 

“The other line of cases holds that, where injury or death is the unusual, 
unexpected, or unforeseen result of an intentional act, such injury or death is 
by accidental means, even though there is no proof of mishap, mischance, slip, 
or anything out of the ordinary in the act or event which caused such injury or 
death.” 

The only case in Wisconsin that appears to have considered this question is 

the Fehrer Case, heretofore cited. In that case the evidence was such that the 
court assumed that the deceased actually turned on the gas in his bathroom 
while he was in a dazed condition, and that he thereafter fell into the bath tub 
and was asphyxiated. The court says: “Was his death the result of ‘violent ex- 
ternal and accidental means,’ within the meaning of the policy? We have no 
difficulty in arriving at our conclusion on this point. The law is well established 
that death by asphyxiation through accident comes within the term ‘violent ex- 
ternal and accidental means.’” The court cites to this point Paul v. Travelers’ 
Ins. Co., 112 N. Y. 472, 20 N. E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 758. 
In Lewis v. Ocean Accident & Guarantee Corp., 224 N. Y. 18, 120 N. E. 56, 
A. L. R. 1129, the insured came to his death as a result of pricking a pimple 
on his lip. He died as the result of an infection, evidently caused by the presence 
of germs upon the instrument which was used for the purpose. The court, speak- 
ing through Mr. Justice Cardozo, held that death was effected through accidental 
means. The court says: “Unexpected consequences have resulted from an act 
which seemed trivial and innocent in the doing. Of itself, the scratch or the 
puncture was harmless. Unexpectedly it drove destructive germs beneath the 
skin, and thereby became lethal. To the scientist who traces the origin of disease 
there may seem to be no accident in all this. ‘Probably it is true to say that 
in the strictest sense, and dealing with the region of physical nature, there is 
no such thing as an accident.’ Halsbury, L. C., in Brintons v. Turvey, L. R. 
1905 A. C. 230, 233, 2 Ann. Cas. 137. But our point of view in fixing the meaning 
of this contract must not be that of the scientist. It must be that of the average 
man. Brintons v. Turvey, supra; Ismay v. Williamson, L. R. 1908 A. C. 437, 
440: (77 L, J.P. C. N.S: 307, 90° LTO: (5.595, 24 Dimes 1. R.SSi, S2 So: Jo. 
713]. Such a man would say that the dire result, so tragically out of propor- 
tion to its trivial cause, was something unforeseen, unexpected, extraordinary, an 
unlooked-for mishap, and so an accident. This test—the one that is applied in 
the common speech of men—is also the test to be applied by courts.” 

In Lickleider v. Iowa State Traveling Men’s Ass’n, 184 Iowa, 423, 166 N. W. 
363, 366, 168 N. W. 884, 3 A. L. R. 1295, the court said: “It makes no difference 
whether the injured man or some other person voluntarily sets in motion the 
first of a series of events which in connected line of causation results in his 
injury or death. If, to use the language I have quoted, the resulting injury and 
violence to him ‘unexpectedly took place,’ or was ‘an unexpected result from a 
known cause,’ or was produced ‘without design or intention,’ or was ‘an unusual 
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and unexpected result attending the performance of a usual or necessary act,’ 
or was an ‘event happening without the concurrence of the will of the person 
by whose agency it was caused,’ or if it was ‘caused or produced without design,’ 
it falls directly within the letter and spirit of the definition which has been 
placed upon the words by the most competent lexicographers as well as by 
our most eminent jurists who have given attention thereto.” 

The court, in the same case, in commenting on the words “accident” and “ac- 
cidental,” states that they “have never acquired any technical meaning in law, 
and when used in an insurance contract they are to be construed and considered 
according to the common speech and common usage of people generally.” 

In Cantrall v. Great American Cas. Co., 256 Ill. App. 47, the court states, 
in commenting on the death of the insured by monoxide gas poisoning: “It is 
firmly established that an injury or death caused by the unconscious or involun- 
tary inhalation of poisonous gases, is an injury or death caused by accidental 
means.” 

In Brown vy. Continental Casualty Co., 161 La. 229, 108 So. 464, 466, 45 A. L. R. 
1521, a physician voluntarily inhaled chloroform for headache and insomnia, and 
lost his life due to an overdose. It was not contended that he committed suicide, 
but it was contended that he did not lose his life by injuries occurring through 
accidental means. The court said: “We do not believe that the doctrine stated, 
making a distinction between ‘accidental death or injury’ and ‘death or injury 
hy accidental means,’ means that, under a policy of insurance against death or 
injury by accidental means, the insurance company is not liable for an accidental 
death or injury resulting from a voluntary act in which the insured did not 
intend or anticipate a fatal or injurious result.” 

The court goes on to state that the element of the unexpected was present 
in this case; that the insured inhaled more chloroform than he expected to inhale. 
The means or cause of his death was not that he intentionally inhaled chloroform, 
which he had done many times before, but that he unintentionally inhaled toc 
much chloroform. 

In Christ v. Pacific Mut. L. Ins. Co., 312 Ill. 525, 144 N. E. 161, 35 A. L. R. 

731, the court held that death caused by typhoid fever resulting from germs taken 
by a workman from his employer’s water system furnished for drinking purposes 
is by external, violent, and accidental means within the meaning of an insurance 
policy. 
In Townsend v. Commercial Travelers’ Mut. Acc. Ass’n, 231 N. Y. 148, 131 
N. E. 871, 17 A. L. R. 1001, the insured died as a result of an infection caused 
by a hypodermic needle which his daughter had used at his request. It was held 
that the death was by accidental means. 

In Vennen v. New Dells Lumber Co., 161 Wis. 370, 154 N. W. 640, 641, L. 
R. A. 1916A, 273, Ann. Cas. 1918B, 293 the employee drank polluted water and 
hecame ill with typhoid fever. It was held that the fact that the injury might 
have occurred from carelessness or negligence does not affect the conclusion that 
it was accidentally sustained. The court says: As declared in Northwestern 
Iron Co. v. Industrial Comm., 154 Wis. 97, 142 N. W. 271, L. R. A. 1916A, 366, 
\nn. Cas. 1915B, 877: ‘In giving construction to such statutes words are to be 
taken and construed in the sense in which they are understood in common language, 
taking into consideration the text and subject-matter relative to which they are 
employed.’ The words should be given, as intended by the lawmakers, their 
popular meaning. Sadowski v. Thomas Furnace Co., 157 Wis. 443, 146 N. W. 
770. ‘A very large proportion of those events which are universally called acci- 
dents happen through some carelessness of the party injured which contributes to 
produce them. * * * Yet such injuries, having been unexpected, and not caused 
intentionally or by design, are always called accidents, and properly so.’” 

[4, 5] It is our conclusion that the term “accidental means” must be inter- 
preted according to the usage of the average man. So interpreted, we have no 
doubt that the means of death in this case must be designated as accidental. 
lo eliminate from the definition of “accidental means” all cases where the injury 
happened as the natural or foreseeable result of a force or event voluntarily 
set in motion by the insured may have some scientific justification, but is 
contrary to the common understanding of the term and tends unfairly to limit 
such policies to cases where the insured is guilty of no negligence. 
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[6-8] Appellant assigns as error the refusal of the court to give the follow- 
ing instruction requested by the ie Ig “The burden of proof is on the plain- 
tiff to show that the death of C. Wiger resulted directly from bodily injury 
independently and exclusively of ali other causes, and that such bodily injury 
was effected solely through external, violent and accidental means.” 

The instruction given by the court was as follows: “I charge you as a 
matter of law that monoxide poisoning is within the terms of the contract of 
insurance which I have just read to you. It is death caused by bodily injury 
through external, violent and accidental means, unless the deceased came to his 
death by the taking of his own life intentionally when sane or insane.” 

The instruction requested was properly refused for the reason that there was 
no issue of fact to which it could relate. It is elementary that burden of prooi, 
in the sense of the risk of nonpersuasion or obligation to convince a jury, exists 
only in connection with an issue of fact. In view of what has heretofore been 
said with reference to the meaning of the policy, we are satisfied that the defense 
of suicide presented the only issue of fact in this case, and that the instruction 
given by the trial court was correct. 

Judgment affirmed. 





DEMIRJIAN v. NEW YORK LIFE INS. CO. 
Supreme Court of Wisconsin. May 12, 1931. 
236 Northwestern Reporter 566. 
INSURANCE. 

Finding that false statements by insured concerning ailments and consultation 

with physician were not made with intent to deceive /eld sustained by evidence. 
Insured falsely represented that he had not consulted physician for 
any disease of stomach and had never consulted physician for any ailments 

or been treated by physician within past five years. Notation by medical 

examiner on — tion for insurance recited that party was very in- 

efinite as to family history, was not positive about his answers, and did 

not fully aederanan’ meaning of questions to him, and evidence further 

showed that insured was not educated in English language and may not 
have understood questions put to him. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

INSURANCE. 

Ulcers of stomach increased insured’s risk as matter of law, and false repre- 
sentations thereon avoided policy (St. 1929, § 209.06, par. 1). 

(For other cases, see Insurance, Dec. Dig. § 291[1] 

Appeal from a judgment of the Municipal Court of Kenosha County; 
Calvin Stewart, Municipal Judge. 

\ction by Mary K. Demirjian against the New York Life Insurance Com- 
pany, a foreign corporation. Judgment for plaintiff, and defendant appeals—[By 
Editorial Staff.] 

Reversed, with directions to dismiss the complaint. 

\ction on a life insurance policy commenced June 4, 1930; judgment for plain- 
tiff entered December 8, 1930. Defendant appeals. 

The policy of insurance involved was issued by the defendant on the life of 
Kerkor Demirjian. The facts essential to recovery, except as involved in the 
defense, were not in dispute. The defense was that the insurd fraudulently made 
false statements in his application for insurance on which it relied which 
increased the risk and voided the policy. The jury found that false statements 
were made as claimed by the defendant, but that they were not made with intent 
to deceive. These statements were that (1) the insured had not had or consulted 
a physician for any disease of the stomach; (2) had never consulted a physician 
for any ailment; (3) had never consulted or been examined or treated by any 
physician for five years prior to his application. The jury also found specifically 
that the insured suffered from ulcers of the stomach during April and May next 
prior to his application, but that this ailment did not increase the risk or con- 
tribute to his death, and found that he was in good health at the time of his 
application. It is undisputed that in issuing the policy the company relied on the 
false statements contained in the policy, and that the application would have been 
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refused had the questions adducing these statements been truthfully answered. 
The policy stipulates that the insured agrees “that the company believing them 
(the statements) to be true shall rely and act upon them.” 

Miller, Mack & Fairchild and Bert Vandervelde, all of Milwaukee, for 
appellant. 

L. E. Vaudreuil, of Kenosha, for respondent. 

Fow er, J. 

The defendant claims that it is entitled to judgment because as matter of 
law under the evidence the false statements (1) were made with intent to deceive 
and (2) increased the risk. 

[1] 1. Two Wisconsin cases among others cited by defendant seem on their 
face to rule the case in its favor on the proposition that the false statements 
were made with intent to deceive. Monahan v. Ins. Co., 192 Wis. 102, 212 N. W. 
269, held that false statements of a school teacher that she was in good health, 
that the only illness she had had since childhood was tonsilitis, and that her weight 
had remained constant for years, were made with intent to deceive, nothwith- 
standing the jury’s finding to the contrary. In that case the applicant was a 
woman of intelligence and she had only a short time before been informed by 

physician whom she had consulted that she was suffering from appendicitis 
and been advised to submit to an operation for removal of the appendix. It 
seems too plain for controversy that her false statements were made with 
ntent to deceive. The other case is Conklin v. N. Y. Life Ins. Co., 200 Wis. 
94,227 N. W. 251. Here also the the insured was, as the opinion states, “undoubt- 
edly an man of intelligence.” It is contended by respondent that the instant case 
s distinguished from these cases because the insured was an uneducated man of 
low intelligence, and that this justified the jury in finding absence of intent to 
deceive. The appellant urges that there is no evidence to warrant the inference 
want of education and intelligence, especially in view of the fact that the 
name of the insured is written in a fair hand. We would be of appellant’s view 
but for a notation on the application for insurance made by the medical examiner 
who made the examination, as follows: “This party very indefinite on family 
history—does not seem to know much about them. He says his age is 49 or 50 
vhich looks about correct—does not seem very positive about his answers to 
uestions or does not fully understand what you mean in your questions to him.” 
\\hile there is no testimony as to the insured’s ability to understand English, it 1s 
manifest from his name and his signature that whatever education he had was not 
that language. This in connection with the doctor’s statement above quoted 
leads us to believe that he may not have understood the questions put to him, and 
that the jury’s finding was not unwarranted. We are of opinion that the answer 
no intent to deceive should stand. 

[2] 2. But can the jury’s finding that the ulcers of the stomach did not in- 
rease the risk be sustained? All the medical testimony there is upon the sub- 
ject is to the effect that it does. It is undisputed that such ulcers, although 
cured, are likely to recur; that they are dengerous; that they are likely to eat 
hrough the stomach and cause its contents to enter the intestinal cavity and 
produce peritonitis. We are of opinion that they must necessarily increase the 
risk, and that the insured’s risk was increased as a matter of law. 

Several Wisconsin cases support this view. In McGowan vy. Supreme Court 

Ind. Foresters, 104 Wis. 173, 80 N. W. 603, 607, it is said that “all of the 
questions as to the health or death, or age at death, of the ancestors or 
hrothers and sisters of the deceased, were material to the risk as matter of law, 
nd the court should have so declared.” With stronger reason are questions as 

the insured’s own health previous to the application material to the risk. If 
estions material to the risk are answered falsely the risk is necessarily in- 
eased. McKnelly v. Brotherhood, 160 Wis. 514, 152 N. W. 169, and McGinty 
Brotherhood, 166 Wis. 83, 164 N. W. 249, are to like effect. 

Respondent seeks to avoid this result by invoking section 209.06, Stats., para- 
raph (1) of which provides that no false statement in an application for insur- 
ce shall void a policy unless it is (1) made with intent to deceive or (2) in- 
ased the risk or (3) contributed to the loss. But although (1) and (3) be out 
the case, (2) remains. 

The judgment is reversed, with directions to dismiss the complaint. 
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FIRE 


CENTRAL STATES GRAIN CO-OPERATIVE, Inc., v. NASHVILLE 
WAREHOUSE & ELEVATOR CORPORATION et al. No. 4411. 
Circuit Court of Appeals, Seventh Circuit. March 13, 1931. 

48 Federal Reporter (2d) 138. 

6. INSURANCE. 

Policies to indemnify warehouse for loss resulting from damage or destruction 
of stored grain held not to authorize bailor to sue on policies. 

The policy provisions which agreed to indemnify warehouse “for such 
loss as might be sustained by reason of damage or destruction of any 
grain contained in the elevator, whether such grain belonged to the 
Elevator Corporation, or was held in storage or in trust or for the bene- 
fit of any other,” merely referred to subject-matter on which indemnity 
was to operate, and did not describe parties to whose benefit indemnity 
should inure. 

(For other cases, see Insurance, Dec. Dig. § 59142.) 

Appeal from the District Court of the United States for the Indianapolis 
Division of the Southern District of Indiana; Robert C. Baltzell, Judge. 

Suit by Central States Grain Co-operative, Inc., against the Nashville Ware- 
house & Elevator Corporation and others. From an adverse decree, complainant 
appeals. 

Affirmed. 

Harvey B. Hartsock and Charles M. Wells, both of Indianapolis, Ind., for 
appellant. 

Burke G. Slaymaker, Clarence F. Merrell, Albert Ward, Theodore L. Locke, 
and William P. Herod, all of Indianapolis, Ind., for appellees. 

Before Alschuler, Evans, and Sparks, Circuit Judges. 

Sparks, Circuit Judge. 

This is a case in which appellant sues (1) Nashville Warehouse & Elevator 
Corporation, hereafter referred to as the warehouse, on a warehouse contract; 
(2) Grain Dealers’ National Mutual Fire Insurance Company, hereafter re 
ferred to as the insurance company, on a policy of fire insurance executed and 
delivered to appellant against the loss or damage of its grain by fire; and (3) 
nine other insurance companies, hereafter referred to as indemnitors, on their 
several indemnity contracts issued to the warehouse indemnifying the warehouse 
against loss resulting from the destruction or damage of grain owned by it, and 
also against loss which it might sustain by the damage or destruction of grain 
owned by others. 

The bill of complaint contains the following allegations: The warehouse own- 
ed and operated a public warehouse licensed under the Act of Congress of August 
11, 1916, as amended July 24, 1919, and the rules and regulations made thereunder, 
which provides that such warehousemen, for all agricultural products received 
by them to be warehoused, must issue warehouse receipts stating, among other 
things, identification of the grain; and providing that such grain should be stored 
in an individual bin or compartment designated by lot or cargo numbers, or by 
letters, numbers, or other clearly distinguishable words or signs, securely affixed, 
or so marked and placed in the warehouse that the identity of such grain will not 
be lost. Said warehouse was located at or near Indianapolis, and consisted of 
two or more buildings, one of which was of wood construction and the others 
were of concrete. 

On or between September 17 and November 2, 1928, appellant delivered to 
the warehouse about 16,880 bushels of wheat and 2,551 bushels of oats, for which 
the warehouse issued to appellant United States warehouse receipts, none of 
which stated that the identity of any of the grain was to be preserved or gave 
any identification whatever, nor was there any agreement to that effect; and 
all the grain thus received became a part of the entire mass of grain contained 
in the warehouse. Prior to September 17, 1928, the insurance company issued to 
appellant its policy in suit, in the sum of $25,000, whereby it insured appellant 
against loss or damage by fire to the grain so deposited. 

Prior to November 3, 1928, the indemnitors issued to the warehouse their 
policies of insurance—and they were in force on the last named date—by which 
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they agreed to indemnify the warehouse for such loss as might be sustained by 

eason of damage to, or destruction of, any grain contained in its elevator, 
whether such grain belonged to the warehouse or was held by it in storage or in 
trust or for the benefit of any other. The aggregate amount of said indemnifying 
policies exceeded $100,000. 

Appellants are unable to describe the last-named policies in greater detail 
r to set forth copies by reason of the fact that they were in the possession and 
under the control of the indemnitors. The bill does allege, however, that the 
indemnitors’ policies inured to the benefit of all storers of grain in said ware- 

use during the time said policies were in force. 

On November 3, 1928, a fire destroyed the wooden part of the elevator be- 
nging to the warehouse and damaged the remaining part, causing great dam- 

age to all the grain stored in the wooden building and some damage to the 
grain stored in the concrete buildings. As to the exact amount of damage to the 
grain, appellant has no information, and has been unable to ascertain it, but 
such information is within the knowledge of appellees. 

Prior to the fire, the warehouse had not delivered to appellant any grain, 
ind at the time of the fire appellant was entitled to have delivered to it, by the 
varehouse, grain of the kind, quality, and quantity as represented by said ware- 

use receipts, which was then of the value of $26,831.54. Since the fire, the 
warehouse has delivered to appellant 3,561 bushels of damaged wheat of the 
alue of $3,488.40, leaving the sum of $23,353.14 due and owing to appellant from 
ippellees; but the proportion thereof due from each appellee is unknown to ap- 
pellant, and is unascertainable by it without the aid of the court. The bill alleges 
hat timely notice of its loss was given by appellant to appellees; and within sixty 
days after the fire the warehouse and the indemnitors denied liability therefor, 
ind claim that indemnitors’ policies do not inure to the benefit of appellant, and 
hat all of appellant’s grain was stored in the wooden portion of said elevator. 
Che bill further alleges that appellant is without knowledge sufficient to make 
positive allegations as to values or amounts of grain stored, grain damaged, lost 
r salvaged, or of the amounts or terms of the policies issued other than that of 
the insurance company, and a determination of this cause will involve a long, in- 
ricate, and arduous computation and accounting, and it is —— to file an 
ppropriate complaint upon the law side of the court; that all policies of insur- 
lice covering the grain destroyed as aforesaid must contribute to the payment 
said loss, and, in order that the ap age rights of all the — hereto may 
quitably adjusted and determined, it is necessary that this cause be filed on the 
equity side of the court. 

The bill prays for an accounting to determine (a) the amounts and kinds of 
grain damaged, destroyed, and salvaged; (b) the proportions, amounts, and ex- 
tent to which appellant’ s grain was damaged, destroyed, and salvaged; (c) what 
grain, if any, the warehouse is obligated to deliver to appellant; (d) the amount 
of damage suffered by appellant; and (e) the proportions thereof for which each 

the appellee insurers is respectively liable. 

On motion of the indemnitors, the District Court dismissed the bill on its 
merits, and from this decree appellant appeals. 

Owing to the fact that neither the originals nor copies of indemnitors’ pol- 
icies are filed with the bill, we are limited in our discussion of them to appellant’s 
llegations of fact with relation thereto. These allegations, however, are made 
with certainty and under oath, and we think they are quite sufficient to deter- 

ne the questions presented. 
[1-5] Appellant describes these contracts as policies of insurance by which 
lemnitors agreed to indemnify the warehouse for such loss as might be sus- 
ned by reason of damage to, or destruction of, any grain contained in its 
elevator, whether such grain (1) belonged to the warehouse, or (2) was held by 
he warehouse in storage or in trust for the benefit of any other. From the 

r allegations of the bill, it is quite clear that the relation existing between 
ellant and the warehouse is that of bailor and bailee, and it is well settled 

a bailee is liable to the bailor only for such damage to the bailment property 

results proximately from the negligence or willfulness of the bailee. Rice v. 
ixon, 97 Ind. 97, 49 Am. Rep. 430; Drudge v. Leiter, 18 Ind. App. 694, 49 N. E. 
63 Am. St. Rep. 359. Neither negligence nor willfulness being alleged, we 
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may assume that the warehouse is not liable to appellant for the damage done 
to appellant’s grain by reason of the fire. Nor could the warehouse maintain an ac- 
tion against the indemnitors for appellant’s loss. A contract to indemnify and hold 
harmless is not an original covenant to pay, but is rather an undertaking to re- 
pay or reimburse the indemnitee or make good to him the actual loss which he 
may suffer. One of the characteristic differences between a contact of indemnity 
and one to pay legal liabilities is that upon the former an action cannot be 
brought and recovery had until the liability indemnified against is discharged; 
whereas upon the latter the cause of action is complete when the liability at- 
taches. That there is a distinction between a covenant to pay money and a 
covenant to indemnify is well recognized. In re Lathrop, Haskins & Co. (C 
C. A.) 216 F. 102; Central Trust Co. v. Louisville Trust Co. (C. C. A.) 100 F. 545; 
Derry v. Morrison, 8 Ind. App. 50, 34 N. E. 107. This court, in United States Fi- 
delity & Guaranty Co. v. Vermont Marble Co., 16 F.(2d) 83, held that, where one 
has agreed to indemnify another, a plaintiff not named as the indemnitee may not 
maintain an action on such indemnifying instrument where there is no promise 
to such plaintiff in the instrument sued on. This principle is supported by In re 
Gubelman (C. C. A.) 13 F.(2d) 730, 731, 48 A. L. R. 1037; Young v. Schlosser, 65 
Ind. 225; E. I. DuPont De Nemours & Co. v. Ferguson, 86 Ind. App. 429, 158 
N. FE. 488. 

In the Gubelman Case above referred to the court said: 

“The rule that may be formulated under the federal decisions permits a third 
person not a party to a contract to enforce the promisor’s obligation only where 
he is the beneficiary solely interested in the promise, and in such case it must 
appear that the parties intended to recognize the third person as a primary party 
in interest.” 

There are no allegations in the bill to indicate that the warehouse and the 
indemnitors intended to recognize appellant as a party in interest; and it is 
quite evident that appellant, before the fire, did not rely for protection upon in- 
demnitors’ policies, inasmuch as appellant secured sufficient insurance in its own 
name and on its own grain to fully cover its loss, which insurance was in force 
at the time of the fire, and that policy is now in suit in this cause. The warehouse 
was in no manner obligated to insure appellant’s grain. No money had been ad 
vanced by the warehouse to appellant on the grain, and, so far as the bill re- 
veals, there was nothing due from appellant to the warehouse, and there was no 
reason why it should secure protection other than that afforded by an indemnify- 
ing policy which would be available in case a fire should occur under such cir- 
cumstances as would render it liable as bailee. Such circumstances did not arise, 
and appellant does not claim liability on the part of the bailee on account oi 
the fire. Certainly the warehouse could not recover on indemnitors’ policies un- 
til a loss to it is shown; and to say that under such circumstances the appellant 
can recover from indemnitors would be ‘nconsistent. 

[6] Appellant contends that the word “indemnify” as used in the bill in des- 
cribing the policies should not be emphasized so as to limit the effect of those 
policies to mere indemnity of the warehouse, but that said indemnity should ex- 
tend to and include appellant by reason of the clause which immediately foliows 
the words, “agreed to indemnify the Warehcuse,” viz., “for such loss as might be 
sustained by reason of damage or destruction of any grain contained in the ele- 
vator, whether such grain belonged to the Elevator Corporation, or was held in 
storage or in trust or for the benefit of any other.” This clause merely refers to 
the subject-matter upon which the indemnity is to operate, and is in no manner 
descriptive of the party or parties to whose benefit the indemnity shall inure. 
Appellant is not named as an indemnitee, either directly or indirectly, and to 
classify it as such would be doing violence to the language employed. It may be 
true that appellant’s grain was contained in the warehouse, and that it is fully 
described and included in the terms of the last-quoted sentence referred to 
above; it must be borne in mind, however, that indemnitors’ policies did not in- 
sure grain, but they indemnified the warehouse for any loss it might sustain 
on such grain by reason of fire. 


|7, 8] The bill alleges that indemnitors’ policies inure to the benefit of ap- 
pellant, but this is merely a conclusion. Of course, it is not harmful to allege 
a conclusicn, provided it is not inconsistent with the facts already pleaded, but 
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where, as in this case, the pleaded facts are inconsistent with the conclusion, the 
conclusion must be disregarded. 

Appellant calls our attention to Home Insurance Co. v. Baltimore Ware- 
house Co., 93 U. S. 527, 545, 23 L. Ed. 868, and says that case is the very basis 
of the bill. In that case the Home Insurance Company insured the Baltimore 
Warehouse Company against loss or damage by fire to the amount of $20,000 on 
merchandise, hazardous or extrahazarduos, their own or held by them in trust, or 
in which they had an interest or liability, contained in a certain described ware- 
house. The warehouse company, previous to the fire, had also taken out a policy, 
substantially in the same form as that issued by the Home Insurance Company, 
from the Associated Firemen’s Insurance Company of Baltimore in the sum of 
$10,000. Various parties had deposited cotton in storage with the warehouse 
company as bailee, which company required such depositors to secure separate 
insurance against fire on their respective property, in their own names, and pro- 
viding that loss, if any, should be payable to Baltimore Warehouse Company ; 
and this rule, with but few exceptions, was complied with. Practically all of 
the depositors’ policies were held by the warehouse company, and to most of the 
depositors the warehouse company had advanced money. The warehouse com- 
pany sued the Home Insurance Company on the policy which that company had 
issued, in which suit the warehouse company sought to recover from the Home In- 
surance Company that proportion of the total loss of all the cotton which the 
amount of the policy of the Home Insurance Company bore to the total amount of 
all the policies, both general and special. It was contended by the Home Insurance 
Company that its policy covered only the warehouse company’s interest in 
the goods contained in the warehouse. The court, in affirming the trial court 
stated that the policy in suit covered the merchandise held by the warehouse com- 
pany in storage, and not merely the interest of the bailee in that property, and 
that therefore the insurers were liable pro rata, and should contribute propor- 
tionately. It may also be noted that each warehouse certificate, pursuant to 
its charter, contained on its face a notice that the property mentioned therein 
was held by the corporation as bailees only, and was not insured by the cor- 
poration. The court said, with relation to this subject: “But we are unable to 
perceive how these facts can have any bearing on the proper construction of the 
policy. The company was not prohibited by its charter from obtaining insur- 
ance to their full value of the goods left with them in bailment. At most, the 
requirement of the charter was that they should not themselves become insurers.” 

It will be noted in the case just cited that the policy was not an indemnifying 

e, but that it specifically insured all the contents of the warehouse which were 
»wned by such warehouse or which were held by it as bailee, and insurer’s li- 
bility was not limited to the interest alone of the warehouse. In the instant 
case, however, no such language is used. Instead of insuring the contents of the 
warehouse, it only indemnifies the warehouse against its loss. We think the dis- 
inction is quite clear, and that under the decisions referred to in the foregoing 
pinion there can be no liability on the part of the indemnitors. 

There being no liability in this action on the part of either the indemnitors or 
ie warehouse, it necessarily follows that the Act of Congress of August 11, 

1916, 39 Stat. 486, as amended (7 USCA §§ 241-273), is not involved, and the fed- 
eral court is without jurisdiction;it being admitted that there is no jurisdiction 
reason of diversity of citizenship. 

Decree affirmed. 


\MERICAN LIBERTY MUTUAL INS. CO. v. WASHINGTON. No. 210. 
Supreme Court of Arkansas. March 23, 1931. 

Rehearing Denied April 20, 1931. 

36 Southwestern Reporter (2d) 963. 


INSURANCE. 


Insurer’s liability for statutory penalty and attorney's fee does not depend 
insurer’s refusal to pay loss or its good faith in contesting insured’s claim 


Crawford & Moses’ Dig. § 6155). 


(For other cases, see Insurance, Dec. Dig. § 602.) 
6. INSURANCE. 


Statute entitling insured to statutory penalty and attorney’s fee when recov- 


1 
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ery is had on policy for amount sued for becomes part of insurance contract 
(Crawford & Moses’ Dig. § 6155). 

(Fc. other cases, see Insurance, Dec. Dig. § 152[3].) 
8. INSURANCE. 

State’s police power may be invoked in aid of rights growing out of rela- 
tions of insured and insurer. 

(For other cases, see Insurance, Dec. Dig. § 3.) 


Appeal from Union Chancery Court; Geo. M. Le Croy, Chancellor. 

Suit by the American Liberty Mutuai Insurance Company against Hattie 
Washington. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

This is a suit in equity by American Liberty Mutual Insurance Company 
against Hattie Washington to enjoin the collection by execution or other process 
a judgment obtained by the latter against the former. 

According to the allegations of the complaint, Hattie Washington obtained 
judgment for $175 against the American Liberty Mutual Insurance Company be- 
fore a justice of the peace. The recovery was had upon a fire insurance policy 
upon household goods issued by the defendant in favor of the plaintiff. Twelve 
per cent. damages and $50 attorney’s fees were allowed plaintiff against the de- 
fendant under the provisions of section 615 of Crawford & Moses’ Digest. Ac- 
cording to the allegations of the complaint in this case, the insured made false 
representations about the ownership of the insured property, and gave false testi- 
mony to that effect before the justice of the peace, and the insurance company 
did not find this out until too late to appeal. The allegations of the complaimt 
were proved by witnesses at the trial; and the defendant introduced witnesses 
who testified that no false representations were made concerning her ownership 
of the insured property by the insured, nor was there other evidence introduced 
by her in the trial before the justice of the peace to that effect. 

The chancellor found the issues in favor of the defendant; and it was 
decreed that the complaint should be dismissed for want of equity. The case is 
here upon appeal. 

Coulter & Coulter, of El Dorado, for appellant. 

Graham Moore, of El Dorado, for appellee. 

Hart, C. J. (after stating the facts). 

[1-3] The general. ground upon which the judgment upon the insurance 
policy in the justice court is sought to be enjoined and set aside is that it was 
obtained by fraud. It is the settled law of this state that the fraud which en- 
titles a party to impeach a judgment must be a fraud extrinsic of the matter 
tried in the case. It must not consist of any false or fraudulent act or testi- 
mony, the truth of which was, or might have been, in issue before the court, 
which resulted in the judgment that is thus assailed. It must be a fraud prac- 
ticed upon the court in the procurement of the judgment. Bank of Pine Bluff v 
Levi, 90 Ark. 166, 118 S. W. 250, and H. G. Pugh & Co. v. Ahrens, 179 Ark. 
829, 19 S.W.(2d) 1030. 

The present case falls within this principle; the very issue of fact now 
proposed to be retried as the main thing that was controverted in the suit upon 
the fire insurance policy sued on in the justice court and was essential to the 
judgment. 

[4-7] It is next insisted that the justice court had no jurisdiction because 12 
per cent. damages and $50 attorney’s fee were awarded under the provisions of 
section 6155 of Crawford & Moses’ Digest. We do not think this contention is 
sound. Under this statute, an insurance company becomes liable for the 12 per 
cent. damages and attorney’s fee when recovery is had upon the policy sued on for 
the amount sued for. The statute does not make the liability of the company 
depend upon its refusal to pay the loss or its good faith in contesting the mat- 
ter. The statute becomes a part of the contract of insurance, and is cost to re- 
imburse the plaintiff for expenses incurred in enforcing the contract. The allow- 
ance of the 12 per cent. damages is a matter of public policy declared by the 
Legislature, and its wisdom and expediency in the matter cannot be reviewed by 


the courts. Arkansas Insurance Co. v. McManus, 86 Ark. 115, 110 S. W. 797; 
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Guardian Life Insurance Co. v. Dixon, 152 Ark. 597, 240 S. W. 25; and Security 
Insurance Co. of New Haven v. Smith (Ark. February 16, 1931) 35 S.W.(2d) 581. 

[8] The reason for the rule is that insurance companies are engaged in a 
business of such general and public concern as to permit the police power of the 
state to be invoked in aid of the rights and duties growing out of the relations 
of insured and insurer. Germania Fire Insurance Co. v. Bally 19 Ariz. 580, 173 
P. 1052,1 A. L. R. 488. 

We find no reversible error in the record, and the judgment will be affirmed. 


DUNNE v. PHOENIX INS. CO. OF HARTFORD, CONN. Civ. 7404. 
District Court of Appeal, First District, Division 1, California. April 8, 1931. 
Rehearing Denied May 8, 1931. 

298 Pacific Reporter 49. 

1. INSURANCE. 

Issuance of policy without representations by insured or inquiry by insurer 
as to insured’s title constitutes waiver of provisions providing for forfeiture by 
reason of facts affecting title. 

(For other cases, see Insurance, Dec. Dig. § 389[7].) 

2. INSURANCE. 

Where warranty or condition as to title does not affect risk, insurance should 
not be held ineffective for breach. 

Breach of warranty or condition not affecting risk should be held in- 
effective, since breach was not reason of condition or warranty, and hence 

not within contemplation of parties. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

INSURANCE. 

Whether technical title to insured property was in buyer or seller held im- 
material, where property was deposited in public warehouse, and buyer had in- 
surable interest. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 

4. INSURANCE. 

Buyer has insurable interest in personalty, although he has not fully paid 
price nor acquired title (Civ. Code, §§ 2546, 2547, 2549). 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 

Appeal from Superior Court, City and County of San Francisco; Michael J. 
Roche, Judge. 

\ction by Arthur B. Dunne against the Phoenix Insurance Company of Hart- 
rd, Conn. Judgment for defendant, and plaintiff appeals. 

Reversed, with directions. 

Dunne, Dunne & Cook, of San Francisco, for appellant. 

J. F. Riley, of San Francisco, for respondent. 

Tyiee: PB. 3; 

\ction on a fire insurance policy. 

So much of the facts as are necessary for a discussion of the principles in- 
lved may be stated as follows: One Brown, assignor of plaintiff, was doing 
iness under the fictitious name National Upholstery Supply Company. He had 
ings with one Smith, an agent representing Kohlman Moss and Cotton Felt 
Manufacturing Company, which resulted in a contract of sale of eighty-three 
hales of moss, used in the upholstery of furniture. The bales of moss were shipped 
trom New Orleans to San Francisco. Prior to the shipment, Smith had advised 
is firm concerning the transaction and received certain instructions from it 
which he immediately communicated to Brown in writing. The letter contained 
the terms and conditions of sale and was, in substance, as follows: Under tele- 
graphic authority from my principals, I am pleased to confirm sale to your firm 

approximately 14,000 pounds of moss at 10 cents per pound delivered in San 
Fr incisco; drayage, storage, insurance at your expense; terms of payment cash 
eainst delivery orders on warehouse, details in this regard to be handled through 

banking connections of the seller; shipment directed to Central Warehouse 
& Drayage Company. All the documents in connection with the transaction were 
rwarded to the Anglo & London Paris National Bank and delivered by it to 
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the warehouse company. After the arrival of the moss, Brown visited the ware- 
house, inspected the same, and found it to be satisfactory. He was desirous of 
withdrawing ten bales, and consulted the bank concerning the matter. He was 
referred by it to the warehouse company. Under arrangements with said com- 
pany, he paid for and withdrew the bales required. After the arrival of the moss 
the warehouse company caused it to be insured. The first intimation Brown had 
that the property was insured was when he received a bill for the amount of the 
premium. At the time of the application on the part of the warehouse company 
for insurance on the moss, Brown made no representations or warranties con- 
cerning the title to the moss, and in fact, as stated, he knew nothing about the 
insurance, nor was he acquainted with the agent who caused the policy to be issued. 
The policy was issued upon facts ascertained by defendant company without any 
communication to or from Brown. Shortly after the issuance of the policy of in- 
surance, the moss was damaged by fire. Brown immediately wired the seller and 
advised it that the moss was damaged and he could not accept the same. The 
seller insisted that the transaction amounted to a completed sale, and that, as the 
title was in Brown, he should suffer the loss. Upon consulting his attorney he 
was advised that the loss fell upon him. Thereafter Brown presented preliminary 
proof of loss in which he stated that title to the moss was in him subject to a 
possessory lien for payment. Brown then possessed the damaged moss as owner, 
with the knowledge of the seller, and sold the same for salvage. 

The policy of insurance was the California standard form fire insurance policy 
with a rider attached thereto. The policy named the insured thereunder, National 
Upholstery Supply Company only, and the property insured was not specifically 
described. It contained a provision making it void if the interest of the insured 
be other than unconditional and sole ownership. Contrary to the conclusion 
reached by the seller and buyer as to title, defendant took the position that the 
transaction between the seller and the buyer was a mere executory contract of 
sale in which the title to the moss had not passed, and, the sole and unconditional 
title not being in Brown, the policy was void and no recovery could be had there- 
on. After demand in the sum of $787.50 upon the company and its refusal to 
pay, the present suit followed. Trial was had without a jury, and the court found 
among other things that Brown was not the sole and unconditional owner of 
the damaged property, and was, therefore, not entitled to recover upon the policy. 
Judgment was accordingly rendered in favor of defendant. Plaintiff appeals. 

[1-4] Counsel for both parties have furnished us with numerous authorities 
both in this state and from other jurisdictions as to when title passes under con- 
tracts of sale. As a general rule the question of when the title of goods sold 
passes from a seller to a buyer is one of intention between the parties. We do not 
deem a discussion of this question to be necessary for whether the transaction in 
the instant case constituted a sale with a passing of the title or merely an executory 
agreement of sale, with title remaining in the vendor until payment made, becomes 
unimportant, as: we are of the opinion that the policy was issued under circum- 
stances which show that the condition or warranty that the insured was the uncon- 
ditional owner of the goods was waived by defendant, and that it is estopped to in- 
voke the asserted breach as a defense. Under such circumstances the question as to 
who held the technical legal title is not here controlling. It is a generally recognized 
rule that, where an insured has an insurable interest, the issuance of a policy without 
any oral or written representations by him, or inquiry by the carrier as to his 
title in the insured property, constitutes a waiver of all provisions in the policy 
providing for its forfeiture by reason of any facts or circumstances affecting the 
title. 26 C. J. 317. In such a case the company will be presumed to have written 
the policy on its own knowledge and cannot complain after loss that such 
facts were not correctly stated in the policy or disclosed by the insured. Man- 
chester Fire Assur. Co. v. Abrams (C. C. A.) 89 F. 932; Raulet v. Northwestern, 
etc., Ins. Co., 157 Cal. 213, 107 P. 292. Under such circumstances it is only just 
to assume, when a company without any inquiry as to the character of the owner- 
ship of the insured issues a policy and receives a premium, that it intended to 
cover whatever interest the insured had in the property. Kavanaugh v. Franklin 
Fire Ins. Co., 185 Cal. 307, 197 P. 99; Wong v. Stuyvesant Ins. Co., 100 Cal. App. 
109, 279 P. 1050; 5 Cooley, Briefs on Insurance (2d Ed.) 4226. Where, as here, 
the warranty or condition as to title does not affect the risk, the insurance should 
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not be held to be ineffective, as its breach cannot fairly be said to have been 
the reason of the condition or warranty, and hence not within the contemplation 
of the parties. Victoria S. S. Co. v. Western Assur. Co., 167 Cal. 348, 139 P. 807; 
Wilkinson v. Standard, etc., Co., 180 Cal. 252, 180 P. 607. As hereinabove stated, 
the technical title to the property had no bearing on the risk, as it was deposited 
in a public warehouse. That Brown had an insurable interest in the property 
there can be in our minds no question. A purchaser of personal property has an 
insurable interest therein, although he has not fully paid the purchase price nor 
acquired title. 26 C. J. 32, 33; Davis v. Phoenix Ins. Co., 111 Cal. 409, 43 P. 1115; 
Ciy. Code, §§ 2546, 2547, 2549. Appellant advances the further contention that 
the rider attached to the policy in effect waived the provision as to unconditional 
ownership and was issued with the intent to cover the property irrespective of its 
actual ownership. While we are of the opinion that there is merit in this claim, 
. discussion of the same would answer no useful purpose, considering the con- 
clusion we have reached. The facts being undisputed, there is no necessity for 
a new trial. 

The judgment is reversed, with direction to the trial court to enter judgment 
for plaintiff. 

We concur: Knight, J.; Ward, Justice pro tem. 





FIREMAN’S FUND INS. CO. OF SAN FRANCISCO v. CRAVEY. 
Supreme Court of Florida, Division A. April 6, 1931. 
134 Southern Reporter 232. 
INSURANCE. 


Verdict for insured held erroneous, where evidence supported plea that 
ed’s ownership was other than unconditional and sole ownership. 


Syllabus by the Court. 

In an action upon a fire insurance policy for damages for loss of a 
house destroyed by fire, where the policy contains a clause that, if the 
interest of the insured in the subject of insurance be other than uncon- 
ditional and sole ownership, the policy shall be void, and a plea is inter- 
posed setting up the defense that the interest.of the plaintiff in the subject 
of insurance was other than unconditional and sole ownership, and the 
evidence supports the plea, a verdict for the plaintiff is erroneous. 

For other cases, see Insurance, Dec. Dig. § 665[3].) 
2. FRAUDS, STATUTE OF. 


Purchaser going into possession, paying part of price, and making improve- 
its, is vested with equity enforceable in chancery, and transaction is not 
n statute. 


in- 


ey 


Syllabus by the Court. 

Where a person purchases a house and lot, goes into possession, pays 
part of the purchase price and makes improvements upon the proerty, 
such circumstances take the transaction out of the statute of frauds and 
vests in the purchaser an equity enforceable in chancery. 

(For other cases, see Frauds, Statute of, Dec. Dig. § 129[3].) 
INSURANCE. 
Vendor is not “sole and unconditional owner” within fire policy, where pur- 
ser goes into possession, pays part of price, and makes improvements. 
Syllabus by the Court. 

In the circumstances set out in the above headnote the seller of the 
property is not the sole and unconditional owner of the property within 
the meaning of a clause in a policy of fire insurance issued upon the 
house providing that, if the interest of the insured in the subject of the 
insurance be other than unconditional and sole ownership, the policy shall 
be void. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 


Error to Circuit Court, Polk County; H. C. Petteway, Judge. 
Action by John Cravey against the Fireman’s Fund Insurance Company of 


in Francisco. Judgment for plaintiff, and defendant brings error. 
Reversed. 
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Cockrell & Cockrell, of Jacksonville, for plaintiff in error. 

Olliphant & Olliphant, of Bartow, for defendant in errror. 

Exits, J. 

[1] John Cravey brought an action in the circuit court for Polk county upon 
a policy of fire insurance against the Fireman’s Fund Insurance Company and 
recovered a judgment for $1,698.33 in April, 1928. A motion for a new trial was 
overruled, and the defendant Insurance Company took a writ of error from this 
Court. 

The property insured was a one-story frame building with shingle roof oc- 
cupied by a tenant as a dwelling house. The amount carried by the policy was 
$1,500. The policy was dated February 17, 1926, and the name of the assured 
was John Cravey. The declaration alleges that the house was destroyed by fire 
on June 16, 1926. 

One of the stipulations contained in the policy subject to which according to 
its terms it was made and accepted was that the entire policy, unless other- 
wise provided by agreement indorsed thereon and added to it, should be void if 
the interest of the insured in the subject of the insurance be other than uncon- 
ditional and sole ownership. The defendant pleaded that the plaintiff was not 
the sole and unconditional owner of the subject of insurance on June 16, 1926. 
Upon this and other issues the cause was tried. 

A replication to this plea was somewhat evasive. It denied that the plaintiff 
was not the sole and unconditional owner of the property on June 16, 1926, and 
averred that, while the property was occupied by another, L. N. Smith by name, 
yet the plaintiff “says that he the plaintiff was the owner of said premises.” The 
evasive quality of this pleading renders it subject to the inference that the 
ownership of the property was not solely and unconditonally in the plaintiff. 

Whatever may have been the pleader’s intention in drafting the replication 
it can be gathered only from the words used. And the evidence justifies the in- 
ference drawn from the language of the pleading, viz., that the plaintiff was not 
the sole and unconditional owner of the property on June 16, 1926. 

The plaintiff on cross-examination testified as follows: “I bought this prop- 
erty about 1913 and lived in it nine or ten years, then I rented it for a while, 
then I came into contact with Mr. L. N. Smith and made a trade to sell the 
property to him, we had an understanding and an agreement, he gave me $100.00 
on the purchase price and took possession of the property. He. went into oc- 
cupancy about the first of 1925, he gave me a check for $100.00 on account of 
the purchase price. He was still occupying the property at the time of the fire. 
Under the agreement I had with him he continued to occupy the property. He was 
still on the property when the fire occurred, I couldn’t get him off, I had an oral 
agreement with Mr. Smith by which I agreed to sell and he agreed to buy from 
me the property, and pursuant to that agreement Mr. Smith gave me a check for 
$100.00 to bind the bargain and was to pay $1,000 more.” 

The defendant’s witness, L. N. Smith, testified as follows: 

“My name is L. N. Smith. I lived at Bradley Junction. I have lived there 
since 1924. I am familiar with the property described in the insurance policy. I 
know Mr. John Cravey. I had a business transaction with Mr. Cravey with 
reference to that property. I went into an agreement with Mr. Cravey to buy 
that property. I paid him $100.00 on it. I gave him a check. Here is the check 
I gave him. 

“Thereupon defendant by counsel offered the check identified by this witness 
in evidence. 

“4967—J555 
“Defendant’s Exhibit (1) 
“Filed in evidence April 11, 1928 
“J. D. Raulerson, Clerk. 
“Plant City, Fla. 12/8/1924 No. ————. 

“Hillsboro State Bank 63—98 Pay to John Cravey or order $100.00 One 

Hundred Dollars. Binder on House & 7 lots. 


“L. N. Smith. 


“CN. P. 53—185) 
“Endorsed on back J. W. Cravey John Cravey 
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“Pay to the order of any bank or banker, prior endorsements guaranteed Dec. 
31, 1924. 

“Exchange National Bank 
“63—27 Tampa, Fla. 63—27 
“John O. Perry, Cashier 

“Pay to the order of any bank or banker Dec. 29, 1924. 

“Bank of Mulberry 

“63—185 Mulberry, Fla. 63—185 

“A. D. Denham, Cashier. 

“I gave the check to Mr. Cravey who cashed it. When the trade was made 
Mr. Cravey moved another man out and gave me possession of the place and 
| moved in. I lived there from that time until the 15th of June when it was 
burned. I was living there at the time it burned down. | had agreed to pay to 
Mr. Cravey this $100.00 binder and in three months to pay him $1000.00, which 
would have completed the trade; I had $1000.00 coming through a Federal loan, 
and when the three months run and | had the money and called Mr. Cravey’s 
attention to the fact the money was there, and he said he didn’t have the title 
ready at that time, so I told him that if he didn’t think he could get the title 
ready soon that I could use my thousand dollars; I owed Mr. Dock Durrance 
some money, and Mr. Cravey said that 1 Mr. Dock Durrance would give him 
credit for that amount, to go ahead and use the money and let Mr. Durrance 
take a note on the property when he got his papers straight. I was to pay the 
thousand dollars when he got his papers straight and he agreed to get the 
papers straight in three months and then we went into an agreement that Mr. 
Durrance would give him credit for the one thousand dollars and take papers 
on me, and the papers were not completed at the time the house burned, but I was 
ready to complete the trade and have always been ready, able and willing to 


( mplete ats 
|2, 3] Smith made improvements upon the property amounting to $540, which 
included painting the house and some repairs upon it. He remained in possession 


with the consent of the plaintiff pending the perfection by the latter of his 
merchantable title to the property so that he could convey it. These conditons 
were sufficient to support the plea that the plaintiff was not the sole and un- 
conditional owner. They took the purchase of the property out of the statute of 
frauds and vested in the purchaser an equity enforceable in chancery. See Tate 
v. Jones, 16 Fla. 216; Williams v. Bailey, 69 Fla. 225, 67 So. 877; Maloy v. 
Boyett, 53 Fla. 956, 43 So. 243. 

The verdict was erroneous. The motion for a new trial should have been 
granted. It is unnecessary to discuss other features of the case. 

The judgment is reversed. 

Buford, C. J., and Brown, J., concur. 


Whitfield, P. J., and Terrell, and Davis, JJ., concur in the opinion and judg- 
ment. 


SECURI’ INS. CO. v. JACKSON et al. 
JACKSC ON et al. v. SECURITY INS. CO. 
Nos. 20052, 20065. 
Court of Appeals of Georgia, Division No. 1. March 31, 1931. 
Rehearing Denied April 14, 1931. 
158 Southeastern Reporter 457. 
INSURANCE. 
Insured suing on policy must allege due performance of all conditons pre- 
cedent of policy, unless other allegations negative performance. 
Syllabus by the Court. 

In an action upon a policy of insurance, it is incumbent on the plain- 
tiff to allege, at least generally, a due performance by him of all the 
conditions precedent of the policy, unless other allegations of the petition 
negative performance. 33 Corpus Juris, § 799 (bb), p. 86. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 
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2. INSURANCE. 

Insured must plead waiver, estoppel, prevention of performance, or excuse 
in lieu of performance, by facts constituting same, if relymg thereon. 

Syllabus by the Court. 
In such an action, where the “plaintiff does not plead performance 

of condition but relies on waiver, estcppel, prevention of performance, 

or excuse in lieu of performance, he must plead it by allegations of the 

facts or circumstances constituting it.” 33 Corpus Juris, § 800 (bb), p. 

87. 


(For other cases, see Insurance, Dec. Dig. § 639.) 


3. INSURANCE. 

Petition on fire policy requiring insured to own land in fee simple, not al- 
leging insured had fee-simple title nor that insurer waived provision, held de- 
murrable. 

Syllabus by the Court. 

Where a policy of fire insurance covering a described building is is- 
sued, and the policy contains a provision that it shall be void unless such 
building is on ground owned by the insured in fee simple, and where 
subsequently the building is burned, and a suit is brought upon the policy 
and a copy of the policy is attached to the petition as an exhibit, the 
petition is subject to be dismissed on general demurrer, where it fails to 
allege that the insured had a fee-simple title to the land on which the 
insured building stood, or where it does not set forth facts showing 
that the insurance company had waived the above-stated provision of the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 633.) 


Error from Superior Court, Fulton County; E. D. Thomas, Judge. 

Suit by James Jackson and others against the Security Insurance Company. 
Judgment for plaintiffs, defendant brings error, and plaintiffs file cross-bill of 
exceptions. 

Reversed on main bill of exceptions; affirmed on cross-bill. 

Conforming to decision of Supreme Court in 171 Ga. 891, 157 S. E. 93, and 
vacating judgment in 40 Ga. App. 688, 151 S. E. 410. 

Geo. B. Rush, of Atlanta, for plaintiffs in error. 

Etheridge, Peck & Etheridge and Hewitt W. Chambers, all of Atlanta, for 
defendant in error. 

Syllabus Opinion by the Court. 

Broyues, C. J. 

1. Under the decision of the Supreme Court in this case (171 Ga. 891, 157 
S. E. 93), the refusal of the trial judge to dismiss the motion for a new trial 
was not error. The former judgments of this court in this case (40 Ga. App. 
688, 151 S. E. 410), reversing that judgment of the trial court (excepted to in 
the cross-bill of exceptions), and dismissing the main bill of exceptions, are hereby 
vacated. 

2. This was a suit on a policy of fire insurance covering a certain building. 
The policy provided that “this entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void if the subject of insurance 
be a building on ground not owned by the insured in fee simple.” 


_ The petition stated that the insured (two persons) were the owners of the 
building covered by the insurance policy sued on, but failed to allege that they 
had a fee-simple ownership in the land on which the building stood. In fact, as 
to the ownership of the land the petition was as silent “as a painted ship upon a 
painted ocean.” 

The defendant insurance company interposed a demurrer to the petition; the 
first, second, and eighth paragraphs of the demurrer being as follows: 

“1. Said petition does not set out any cause of action against this defendant 
and should be dismissed. 

“2. Said petition shows on its face that the policy of insurance is void and 
has never been of any force and effect, for that it is not shown that the fee- 
simple title to the property on which the house alleged to have been burned was 
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located was in the plaintiffs, and under the terms of said policy, if the fee-simple 
title to said property was not in plaintiffs, the policy is and was void.” 

“8. The allegations of paragraph 10 are not specific and do not show that 
the plaintiffs are the owners in fee simple of said property as would entitle them 
to recover under said policy.” Paragraph 10 of the petition is as follows: 
“Petitioners show that the time the insurance policy was written, they were joint 
owners of the property insured, and there was no change of ownership of or 
relationship of the parties between the date of the insurance of the policy and the 
date of the fire; but that the policy was issued to petitioners with conditions of 
ownership the same at all times.” 

These three grounds of the demurrer were overruled by the court, and timely 
exceptions taken. The petition was not amended to meet those grounds of 
demurrer, and there was no allegation in the petition that the insurance company 
or any of its agents knew, at the time of the issuance of the policy sued on, 
that the insured did not own the land in fee simple; nor “was there any allegation 
in the petition as finally amended that the company had waived that provision 
of the policy. 

[1-3]The petition was subject to the above-quoted grounds of demurrer, and 
should have been dismissed if not amended to meet them. See, in this connec- 
tion, Palatine Ins. Co. v. Dickenson, 116 Ga. 794, 43 S. E. 52; Fox v. Queen Ins. 
Co., 124 Ga. 948, 53 S. E. 271, and authority cited in headnotes 1 and 2 of this case. 

The error in the judgment upon the demurrer rendered the further proceed- 
ings on the trial nugatory. 

Judgment reversed on the main bill of exceptions; affirmed on the cross-bill. 

Luke and Bloodworth, JJ., concur. 


CONTINENTAL INS. CO. OF NEW YORK v. BAKER. 
Court of Appeals of Kentucky. March 27, 1931. 
37 Southwestern Reporter (2d) 62. 
l. INSURANCE. 
Oral contracts of fire insurance are enforceable. 
(For other cases, see Insurance, Dec. Dig. § 131[1].) 
2. INSURANCE. 

Indispensable elements of oral contracts of fire insurance are subject-matter, 
risk insured against, rate of premium paid or agreed to be paid, duration of 
risk, amount of insurance, and identity of parties. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

3. INSURANCE. 
Essential element of fire insurance is an actual agreement between parties. 
(For other cases, see Insurance, Dec. Dig. § 130[1].) 

5. INSURANCE. 

Oral contracts of fire insurance must be clearly and convincingly established 
In every particular. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

6. INSURANCE. 

Evidence establishing elements of oral contract of fire insurance held insuffic- 
lent to require submission of question to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Appeal from Circuit Court, Webster County. 

_ Action by A. F. Baker against the Continental Insurance Company of New 
York. From a judgment for plaintiff, defendant appeals. 

Reversed, with directions. 

_ Gordon & Laurent and T. M. Galphin, Jr., all of Louisville, and C. H. 
Lisman, of Dixon, for appellant. 


Rayburn & Withers, of Dixon, for appellee. 
RICHARDSON, J. 


. This is an action to recover on an alleged oral contract of insurance. On 
De cember 17, 1928, A. F. Baker was the owner of a certain dwelling, outbuildings 
and personal property, located about 13%4 miles north of Providence, Webster 
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county, Ky. At that time Vaughn & Melton, who resided at Dixon, Webster 
county, were agents of the Continental Insurance Company. Baker at the time 
was residing at Providence. The dwelling was not occupied by any one, though 
the appellee had at the time a part of his household and kitchen furniture stored 
in it. Prior to December 17, 1928, he telephoned Melton, of the tirm of Melton and 
Vaughn, and informed him that he desired fire insurance on the dwelling above 
referred to. Within a few days thereafter, both Vaughn and Melton went to 
Baker’s place in the country with the view of writing insurance on his buildings. 
Baker was not immediately present when they arrived. They looked about and 
made a diagram of the dwelling and outbuildings. Baker returned while they 
were there. He and they had a conversation about the insurance on the property, 
out of which this litigation arises. Baker moved into the dwelling before Jan- 
uary 1, 1929. It and its contents were destroyed by fire on the 15th day of 
February, 1929, In March, 1929, Baker filed this action, alleging that he entered 
into an oral contract with the Continental Insurance Company of New York, 
by and through its agents, Vaughn & Melton, by which it agreed to, and did, 
insure this property. The usual allegations in such cases were alleged in the 
petition. 

He avers that he signed and delivered to Vaughn & Melton an application on 
the 17th day of December, 1928, for the insurance to become effective January 
1, 1929; that he executed his promissory note amounting to $144.72 for the in- 
stallment premiums due for 1930, 1931, 1932, 1933; that Vaughn & Melton them- 
selves agreed to assume for him payment of the premium of $36.18 for 1929, and 
to pay it to the company for him, with the understanding and agreement, then and 
there made between him and them, that he would pay it to them; that the insur- 
ance was to cover loss by fire on the buildings and its contents from January 1, 
1929, to January 1, 1934. 

An answer was filed by the appellant traversing the petition. Other pleadings 
were filed, which from our view of the case it is not necessary to consider. ‘The 
issues raised by the pleadings were tried by a jury. It returned a verdict in 
favor of plaintiff, on which a judgment was rendered for $2,206, with interest 
from the 20th day of April, 1929, and costs, from which this appeal is taken. 

At the conclusion of appellee’s evidence, the appellant asked the court to give 
to the jury an instruction directing a verdict for it. The court reserved its ruling 
until the conclusion of all the evidence in the case. At the close of the testimony 
offered by both parties, again the appellant requested a peremptory instruction. 
The court refused to give it to the jury. 

It is insisted that the evidence fails to establish the entering into and the 
making of the contract set out in the petition. This question must be determined 
by the evidence. Inasmuch as its right to a peremptory instruction depends 
entirely on the sufficiency of the evidence, to bring the case within the scintilla 
rule and in order to be exact in a statement of the evidence, we prefer to give 
it in the language of the witnesses, in so far as it relates to this issue: 

The appellant was asked and answered in part, as follows: 

“Q. What was said relative at the time, was anything said as to whether or 
not you were to have any insurance, and if so, when it would become effective? 
A. Yes there was. 

“Q. Relate that Conversation. A. Well, I went ahead and says to them, I 
says, ‘Do you fellows have to have the first premium down on this?’ and they 
said, ‘Well, we are supposed to.’ I said, ‘Well, I can’t take out no insurance now, 
I haven't got the money.’ I says, I will just wait and talk to Mr. Vaughn at 
Clay, about it. They commenced then about this here company that Mr. Vaughn 
represented at Clay being a young company, * * * So I said, ‘Well, I haven’t got 
the money now.’ They asked me when I could have it, and I said in two, or 
three or four weeks. Then they asked me when I was aiming to move back out 
there, and I told them I was aiming to be there by January lst. I said, ‘I would 
move next week, if it wasn’t Christmas week.’ They said, ‘Well, we can take 
care of you.’ They said, ‘You say you will pay it in two or three or four weeks?’ 
And I said, ‘Yes.’ And then Mr. Melton says to Mr. Vaughn, ‘Well, what de 
you sav about that, a vacant house?’ And I said, “This house is not vacant, I have 
more dollars worth of stuff stored away out there than I have here.’ They said, 
‘Oh well, we will take care of you on that.’ Mr. Vaughn then said, ‘Well, it 
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would be something like that time by the time the policy gets back.’ * * * They 
was to take care of me on this policy business, the first premiums for two or 
three or four weeks. I went ahead and traded, and he wrote up the application and 
I signed the application and signed those notes. Then they asked me again if I 
would be there by the first of January, and I said, ‘I sure will and if anything 
happens in sickness or anything like that I will call you.’ I says, ‘But I am 
going to be there by January Ist.’ And they said, ‘All right, your policy will be 
in full force January Ist, we will see to that.’ 

“Q. Then you delivered the application and notes to them? A. Yes, Mr. 
Melton stood right there and turned the application and notes and showed me 
where to sign them, * * * 

“QO. You didn’t pay them the premium after two or three or four weeks 
did you? A. I didn’t see them anymore. * * * 

“Q. You expected your insurance to be in force after the two or three or 
four weeks as you say, from December 17th even though you didn’t pay the 
premium? A. I was expecting them there to bring some sort of policy and collect 
the premium. 

“Q. You have expected a written policy? A. Some kind of a policy. 

“Q. You weren't going to pay them for that insurance until they brought you 
a written policy, was that right? A. I never meant anything about when I 
would pay them. 

“QO. Was that the reason you didn’t pay them? A. No, the mines was 
running every day and the weather was bad. 

“Q. You said awhile ago that you expected them to bring you some kind of 
a policy and then you would pay them. A. I expected to pay them in two or 
three or four weeks. 

“Q. You didn’t pay them in two or three or four weeks? A. No, I didn’t. I 
didn’t see them. * * * 

“QO. You knew they were supposed to get the first premium in cash? A. I 
figured it was cash. I had the money for them there. 

a * * * 

“QO. You expected them to issue you a written farm policy didn’t you, the 
regular standard farm policy? A. Mr. Vaughn just told me it will that time 
by the time we get the policy back. 

“OQ. I asked you this, didn’t you expect the company to issue you a policy, 
to issue you a regular farm policy for this community? A. I thought probably 
they would, yes. * * * 


“QO. How much longer after the two or three or four weeks did you expect 
them to take care of you until the end of the five years? A. I thought they would 
come and get their money for the first premium.” 


The appellee’s daughter testified in his behalf as follows: 


“Q. State to the jury what you heard. A. My father said he didn’t have 
the money right at the time to pay the first premium but said he would have it 
two or thre or four weeks and they said that would be all right. Then they 
talked among themselves about the house being vacant and my father said he 
had more furniture out there than he had in town and that he would be out 
there by January Ist, and all of it would be out there, and they said that would 
be all right. * * * 

“Q. Did you hear Mr. Melton and Mr. Vaughn, either one of these gentlemen 
tell your father that they would have to send this application off to the company? 
A. I heard them say it would come back.” 


[1-3] The parties, by counsel, recognize the general rule that oral contracts of 
fire insurance are enforceable. It has been so stated and applied many times by 
this court. Hartford Fire Ins. Co. v. Trimble, 117 Ky. 583, 78 S. W. 462, 25 
Ky. Law Rep. 1497; Springfield Fire & Marine Ins. Co. v. Snowden, 173 Ky. 664, 
191 S. W. 439; Georgia Casualty Co. v. Bond-Foley Lumber Co., 187 Ky. 511, 219 
S. W. 442; Brown v. Home Ins. Co., 203 Ky. 715, 262 S. W. 1088; Kitchen v. 
Yorkshire Ins. Co., 226 Ky. 376, 10 S.W.(2d) 1074. But, before such contract will 
be enforced, every essential element to constitute a valid contract must be alleged 
and proved by the one who seeks to enforce it. These indispensable elements 
are (1) the subject-matter; (2) the risk insured against; (3) the rate of premium 
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paid or agreed to be paid; (4) the duration of the risk; (5) the amount of in- 
surance; and (6) the identity of the parties. The minds of the parties must meet 
as to each of these essentials. One of the most essential elements of such a con- 
tract is that there actually be an agreement between tthe parties. King v. Ohio 
Valley Fire & Marine Ins. Co., 212 Ky. 770, 280 S. W. 127; Cyc. of Ins. Law 
(Couch) vol. 1, § 77, p. 123. 

The contract set forth in the appellee’s pleading and shown by the evi- 
dence is that the oral contract was to take effect January 1, 1929. He does not 
allege, nor does he attempt to state, that he made a contract with the agents of 
appellant for temporary insurance to protect him against loss by fire until the 
written policy should be delivered to him according to the terms of the written 
application, which he signed and delivered at the time. Nor is it claimed by him 
that the contract of insurance to take effect January 1, 1929, and to continue for 
a period of five years, was intended by him and the agents to be evidenced solely by 
an oral contract. It is perfectly apparent from his testimony and that of his 
daughter that he expected a written policy of insurance to cover his property 
during that period. It is apparent that he signed the written application for the 
insurance and executed his note for the premiums for the last four years of the 
period of five years. He intended to pay cash, and the agents of the company 
expected to collect the first premium, in cash, if and when the written policy was 
delivered to him. 

A contract of insurance ordinarily is fully made when the application is 
signed and delivered by the insured and accepted at the time by the agent of the 
company, unless there is an agreement to the contrary, which may be in parol. 
Springfield Fire & Marine Ins. Co. v. Snowden, supra. Reliance is had in this 
case exclusively on the parol contract with the agents, and recovery is not 
sought on a written policy. Nor is it claimed that he paid the premium for the 
first year or that he executed a note for it. To excuse himself for the nonpay- 
ment of the $36.18, the premium for the year beginning January 1, 1929, and 
ending January 1, 1930, he, in his petition, alleges: “They agreed to assume the 
payment themselves (of the first premium) and to pay the company therefor 
with the understanding and agreement that this plaintiff would repay them 
therefor. Said contract of insurance was to run for a period of five years from 
the first day of January 1929, and was to cover any and all loss to any property 
above described that might be destroyed by fire between the said first day of 
January 1929, and the first day of January, 1934; * * * that its agents agreed 
with this plaintiff that said insurance should become effective on the Ist day of 
January 1929, all of which was for and in consideration of the execution of said 
premium notes and plaintiff’s agreement to pay defendant’s agent the first in- 
stallment of $36.18.” 

In addition to expressly stating that they did not agree to pay the premium 
for the appellee for the first year, the agents state, “We pigeon-holed the ap- 
plication for the telephone call from Mr. Baker and he never did telephone us.” 

We have diligently and scrupulously read and re-read the evidence in the 
case with an interest, to find in it, if it could be found, where any expression 
was used, or a statement was made, by a witness, that might be construed to 
have been understood by the appellee as a promise on the part of the agents 
that they would pay the first premium and that he would pay them. The strong- 
est statement made by the appellee in his testimony on this point is: “They was 
to take care of me on this policy business, the first premium for two or three or 
four weeks. I went ahead and traded and he wrote up the application and lL 
signed it.” 

If his property had been destroyed at the time during the two, three, or four 
weeks following the 17th day of December, there might be a plausible reason for 
believing that he was induced to believe that the agents were to take care of 
the payment of the first premium for him during that time. But it is not shown 
that they agreed to take care of it for or during that time, much less practically 
two months from the 17th of December up until the fire occurred. 


[4-6] The fact that the note was executed for the premiums for the years 
subsequent to the first of the five years which the policy was to cover corro- 
borates this theory of the case. It is further substantiated by the fact that the 
property was not occupied at the time and that it would require time for him to 
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begin to occupy it, according to his intentions expressed at that time, and that 
that much time would be needed to get the application to, and the policy returned 
by, the company. The agents say they “pigeon-holed” the application to await 
a telephone message from the appellee. But be that as it may, he did not pay, 
in the two, three, or four weeks, or at all, the first premium for the first year. 
He gave no further attention to the subject, made no inquiry about it, nor did he 
offer, or make any effort after the expiration of either two, three, or four weeks, 
to pay the first premium to the agents. If this was an action to recover the first 
premium of the appellee, either by the agents or the company, under the alleged 
arrangements shown in the evidence, instead of an action to recover on the al- 
leged oral contract for the loss of his property by fire, a recovery thereof would 
not be authorized by the evidence offered and now appearing in the record. To 
be a valid enforceable contract, it must be bilaterally and mutually binding on 
the parties to it. It cannot be said that it is shown by the evidence that the ap- 
pellee obligated himself to pay the first premium, either during the first two, 
three, or four weeks, or thereafter. It is shown merely that an incomplete, in- 
definite, conditional, and tentative arrangement was made by and between the ap- 
pellee and the agents of the appellant for term insurance on his property, be- 
ginning January 1, 1929, and ending January 1, 1934. Such contract must be 
clearly and convincingly established in every particular. California Ins. Co. 
v. Settle, 162 Ky. 82, 172 S. W. 119; Cyc. of Law of Ins. (Couch) vol. 1, § 82, p. 
142. The conduct of appellee shows that it was adandoned and not carried out 
by him. It cannot be said, giving due regard to the evidence in the case, that 
even under the scintilla rule the appellee has established all of the essential 
elements of a valid enforceable oral contract of insurance, entitling him to re- 
quire appellant to pay him for the loss of his property. The company is entitled 
at least to a tolerably fair consideration in such cases, and a claimant should be 
required to show by some semblance of evidence a mutually binding en- 
forceable contract of insurance before it should be compelled to pay him 
f the loss of his property. Hopkins v. Phoenix Fire Ins. Co., 200 Ky. 
305, 254 S. W. 1041. However much we may be inclined to do so, we 

not justified, in the absence of evidence showing with a reasonable degree 
of certainty that such contract was entered into or completed by the parties, to 
declare its existence and to sustain a verdict of the jury simply because it has 
returned it. About all that is shown by the evidence is that negotiations for 
insurance were entered into and abandoned by the parties. 

. The evidence did not authorize the verdict of the jury. Counsel for the par- 
ties have interestingly and learnedly discussed vital questions touching the subject 
ot insurance, but, according to our view, it is not necessary to consider them in 

rder to reach a fair and just conclusion in the case. 

Wherefore the judgment is reversed, with directions to grant appellant a 
trial and for proceedings consistent with this opinion. 


new 
new 


NORTHWESTERN FIRE & MARINE INS. CO. OF MINNEAPOLIS, MINN., 
v. NEW YORK LIFE INS. CO. 
Court of Appeals of Kentucky. March 27, 1931. 
37 Southwestern Reporter (2d) 67. 
INSURANCE. 


Where mortgagor is obligated to insure property for mortgagee’s benefit, 


irtgagee has equitable lien on proceeds, although policy is made payable to mort- 
fagor. 


n 


(For other cases, see Insurance, Dec. Dig. § 580[2]) 
INSURANCE. 
Where mortgagor covenants to insure property for mortgagee’s benefit, policy, 
although payable to mortgagor, is presumably for mortgagee, who has equitable 
n on proceeds except against innocent purchaser or assignee for value. 


(For other cases, see Insurance, Dec. Dig. § 580[2]) 
INSURANCE. 


Insurer, having paid fire loss to mortgagor notwithstanding actual notice of 
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mortgagee’s equitable lien arising from mortgagor’s covenant to insure property 
for mortgagee’s benefit held liable to mortgagee for deficiency on foreclosure. 


(For other cases, see Insurance, Dec. Dig. § 580[2]) 
Appeal from Circuit Court, Christian County. 


Suit by the New York Life Insurance Company against the Northwestern 
Fire & Marine Insurance Company of Minneapolis, Minn. Judgment for plaintiff, 
and defendant appeals. 

Affirmed. 

Breathitt & Breathitt, of Hopkinsville, and Gordon & Laurent, of Louisville, 
for appellant. 

White & Clark, of Hopkinsville, for appellee. 

Ress, J. 

On June 24, 1925, Herbert Turner and wife borrowed from the appellee, New 
York Life Insurance Company, $5,500, and executed and delivered to it a mort- 
gage on their farm to secure the payment of notes aggregating that amount exe- 
cuted by them as evidence of their indebtedness to the insurance company. By 
he third paragraph of the mortgage the Turners agreed: i 


“To keep the buildings on said premises insured in some fire insurance com- 
pany, approved by the mortgagee, for the insurable value thereof, with the mort- 
gagee’s regular subrogation clause attached, making said insurance payable in 
case of loss, to mortgagee, its successors or assigns, and deliver the policy or re- 
newal receipts therefor to mortgagee, at least seven days before the expiration of 
the same.” 

The mortgagors procured insurance on part of the buildings on the mortgaged 
premises with proper clauses attached in favor of appellee. On July 27, 1926, 
they procured from appellant, Northwestern Fire & Marine Insurance Company, 
insurance on a barn located on the mortgaged premises which had not been in- 
sured theretofore, but failed to have any clause attached to the policy making 
the insurance payable to appellee. This barn burned on April 27, 1927. 


The local agent of appellee learned of the loss and that the barn was insur- 
ed by appellant, and on May 7, 1927, he wrote to appellant’s local agent as fol- 
lows: “Re Herbert Turner. This is to notify you that the New York Life In- 
surance Company has a mortgage on the property on which the tobacco barn was 
located, which barn I understand was insured in the Northwestern Fire and Mar- 
ine Insurance Company and was destroyed by fire a few days ago. The draft 
in payment of the loss of this barn should be drawn payable to the said life in- 
surance company as well as Mr. Turner.” This letter apparently was referred to 
appellant’s agents at Louisville, Ky., for on May 11, 1927, they wrote a letter to 
appellee’s agent in which they acknowledged receipt of his letter of May 7, and 
advised him that they had forwarded draft in payment of the claim on April 29. 
It developed, however, that this draft had not been delivered to the Turners, and 
on May 14, 1927, appellee’s local agent wrote a letter to appellant’s general agents 
at Louisville, Ky., in which he informed them that the draft had not been deliv- 
ered to the Turners, and in which he quoted the third paragraph of the mort- 
gage executed by the Turners to appellee and again requested that the draft be 
drawn payable to appellee as well as the Turners. On May 17, 1927, appellant’s 
general agents replied to this letter as follows: “We are addressing Mr. Minty 
by today’s mail, per carbon hereto, and, if the draft has not been delivered, at 
such time as it develops that we owe Mr. Turner this or any other amount, we 
will make the New York Life Insurance Company a party to the draft. How- 
ever, this is not to be construed as an admission of liability on the part of the 
company to Mr. Turner in connection with the above claim.” On May 18, ap- 
pellee’s local agent replied in part as follows: “Your letter of May 17 before 
me. Will say that I am very glad that you have agreed to include the name of 
the New York Life Insurance Company in your draft when it is redrawn.” 


After this correspondence had passed between the agents of the two insur- 
ance companies, Turner brought suit against appellant on the policy; a dispute 
having arisen between them over the settlement of the loss. The suit was in- 
stituted by Turner on September 6, 1927, and the action was dismissed settled on 
April 5, 1928. 
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On April 4, 1928, appellant’s general agents at Louisville sent the following 
telegram to appellee’s local agent at Hopkinsville: “Herbert Turner declined to 
accept our draft with New York Life included therein. Therefore we cannot pro- 
tect your interest in draft paying this claim.” It seems that after the amount of 
the loss had been agreed upon by appellant and Turner, appellant tendered its 
dri ift payable to Turner and the New York Life Insurance Company, and Turner 
refused to accept it with the New York Life Insurance Company as one of the 
payees. On the day after the above telegram was sent, appellant delivered its 
draft to Turner with the name of appellee eliminated. On the day the telegram 
was sent, appellee’s local agent was not in Hopkinsville but was in Texas on a 
visit, and the telegram was never delivered to him. 


The Turners defaulted in the payment of their indebtedness to the appellee 
and it was forced to foreclose its mortgage against them. At the sale, which was 
adjudged in the foreclosure proceedings, the property brought less than the amount 
of the mortgage debt, leaving a deficiency due from the Turners to the appellee 
amounting to $1,158.68, and this suit was instituted by appellee against appellant 
to recover that amount. It was successful in the lower court, and the Northwest- 
ern Fire & Marine Insurance Company has appealed. 


The suit is based on the theory that where a mortgage provides that the mort- 
gagor shall insure the improvements on the mortgaged premises for the benefit 
of the mortgagee and thereafter procures insurance which, in violation of the mort- 
gage contract, is not made payable to the mortgagee, the latter has an equitable 
lien upon the proceeds of the insurance to protect it against loss, and when the 
fire insurance company, which has accepted the risk on the mortgaged property, 
receives actual notice of the existence of such a provision in the mortgage con- 
tract, it becomes bound by this equitable lien in favor of the mortgagee and is 
lable to the mortgagee if it ignores such actual notice and pays the proceeds of 
the insurance to the mortgagor. 

[1] It is a well-settled rule that where the mortgagor is charged with the 
duty of taking out insurance for the benefit of the mortgagee the latter is entitled 
to an equitable lien upon the proceeds of the insurance policy, although it is made 
in terms payable to the mortgagor. Appellant contends, however, that before the 
mortgagee is entitled to an equitable lien, he must show that the mortgagor took 
out the particular policy with the intent to fulfill his mortgage covenant and he 
relies on Stearns v. Quincy Mutual Fire Insurance Co., 124 Mass. 61, 26 Am. 
Rep. 647. 

[2, 3] We think the sounder rule and the one supported by the weight of 
authority is that such a policy is presumed to have been for the mortgagee’s 
benefit and he will have an equitable lien upon the proceeds except against an in- 
nocent purchaser or assignee for value. This rule is based on the maxim that 
equity regards that as done which ought to have been done, Wheeler v. Factors’ 
& Traders’ Insurance Co., 101 U. S. 439, 25 L. Ed. 1055; Farmers’ Loan & Trust 
Co. v. Penn Plate Glass Co. (C. C. A.) 103 F. 132, 56 L. R. A. 710; Ames v. 
Richardson, 29 Minn. 330, 13 N. W. 137; Stebbins v. Westchester Fire Insurance 
Co. 115 Wash. 623, 197 P. 913; Kirkpatrick v. Great American Insurance Co. 
(Tex. Civ. App.) 299 S. W. 943; Chipman v. Carroll, 53 Kan. 163, 35 P. 1109, 
20 Re A, ~ Fitts v. Grocery Co., 144 N. C. 463, 57 S. E. 164: Nordyke & 
Marmon Co. Gery, 112 Ind. 535, 13 N. E. 683, 2 Am. St. Rep., 219; Hyde v. 
a rtford Fire Insurance Co., 70 Neb. 503, 97 N. W. 629, 113 Am. St. Rep. 796: 
Gibhbes Machinery Co. v. Niagara Fire Insurance Co., 119 S. C. 1, 111 S. E. 805, 
21 A. L. R. 1461; owe and Merchants’ National Bank v. Moore, 135 S. C. 
391, 133 S. E. 913, 47 A. L. R. 1001; First National Bank v. Merchants’ Fire In- 
surance Co., 40 Idaho, 251, 232 P. 903; First National Bank v. Commercial Union 
Assurance Co., 40 Idaho, 236, 232 P. 899, 902. 

_ In the last-cited case, after reviewing a number of cases including Stearns v. 
Qui ney Mutual Fire Insurance Co., supra, the court said: 
“The rule stated by the foregoing authorities that the mortgagee’s lien de- 
ends wholly upon the contract to insure, and not upon the morgagor’s immediate 
tea itent when he takes out the policy, rests upon common sense and equity. Any 
her rule would practically deprive the mortgagee of all recourse, and throw 
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the doo1s open to wholesale fraud. As a matter of fact, any mortgagor, having 
covenanted to insure for his mortgagee’s benefit, could take out a policy in his 
own name, really intending to assign it later to the mortgagee, but, upon loss of 
the property, could immediately change his mind, assign it to some third party 
without notice, and swear that such was his original intention. Conscience would 
demand that, so long as the policy is not in the hands of an innocent holder for 
value, the presumption should be conclusive against the mortgagor and all others 
in his shoes. He should not be permitted to flaunt his breach to his own emolu- 
ment.” 

The rule is thus stated in 14 R. C. L. p. 1367: 

“It is, undoubtedly, the general rule that a mortgagee has no right to the 
benefit of a policy taken by the mortgagor, unless it is assigned to him. But it 
is settled by many decisions in this country, that if the mortgagor is bound by 
covenant or otherwise to insure the mortgaged premises for the better security 
of the mortgagee, the latter will have an equiable lien upon the money due on a 
policy taken out by the mortgagor to the extent of the mortgagee’s interest in the 
property destroyed; and this equity exists, although the contract provides that 
in the case of the mortgagor’s failing to procure and assign such insurance, the 
mortgagee may procure it at the mortgogor’s expense.” 

[4] Applying the above rule to the facts of this case, we conclude that ap- 
pellee had an equitable lien on the proceeds of the policy in question and appel- 
lant, with actual notice of the lien, having paid the proceeds to the mortgagor, 
is liable to appellee. 

It is suggested that the equitable lien created in this case is analogous to an 
equitable assignment and would not operate to bind the appellant, because the 
facts here constitute an attempt to assign part of a fund which a court of equity 
will not recognize when to do so will work a hardship upon the debtor. Appel- 
lant’s major premise is faulty in that the assignment, which toook place by opera- 
tion of law, was of the entire fund representing the insurance on the barn. The 
policy was a dual contract and covered both the barn and specifically described 
personal property therein, but the two contracts, though contained in the same 
policy, were entirely separate and distinct—as much so as if two separate policies 
had been issued. The loss eventually suffered by appellee was $1,158.68, but at 
the time of the fire and the payment of the loss by appellant, Turner was indebt- 
ed to appellee in the sum of $5,500, and it was entitled to the entire proceeds of 
the policy on the barn to be credited on the debt. 

It is also argued by appellant that it had made a contract of settlement and 
compromise with the Turners before it received notice of appellee’s lien. The 
record discloses, however, that such settlement as was made was abrogated and 
the Turners thereafter brought suit on the policy. A settlement was not actually 
consummated until April 5, 1928, almost a year afer appellant had received notice 
of appellee’s lien. After receiving notice of the lien, appellant agreed to include 
appellee’s name in any draft drawn in payment of the loss and thus lulled it in- 
to a sense of security. Appellee did nothing thereafter calculated to mislead ap- 
pellant and relied, as it had the right to do, upon appellant’s promise to protect 
its interests. Appellant constituted the telegraph company its agent to deliver 
notice to appellee’s agent that Turner refused to accept a draft with appellee’s name 
therein as joint payee, and its agent failed to deliver the message. There is 
nothing in the record to indicate that appellee knew of the litigation then pend- 
ing between the Turners and appellant or the status of the claim. Under the cir- 
cumstances, it was appellant’s duty to see that appellee was afforded an oppor- 
tunity to protect its rights before the proceeds of the insurance policy were paid 
to the insurer. 

Judgment is affirmed. 
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KINCHEN v. ROYAL EXCHANGE ASSURANCE OF LONDON, ENGLAND. 
No. 776. 
Court of Appeal of Louisiana. First Circuit. May 5, 1931. 
134 Southern Reporter 340. 
1. INSURANCE. 

3urden of proving waiver of clause of insurance contract is on one relying 
on waiver to recover. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

2. INSURANCE. 

Insured held not to have sustained burden of proving that insurer waived 
clause of fire policy providing for forfeiture, if personalty insured was mort- 
gaged. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Appeal from District Court, Parish of East Baton Rouge; George K. Favrot, 
Judge. 

“Action by Daniel C. Kinchen against the Royal Exchange Assurance of Lon- 
don, England. Judgment for defendaint, and plaintiff appeals. 

Affirmed. 

See, also, 12 La. App. 8, 124 So. 844; 15 La. App. 301, 131 So. 201. 

R. F. Walker, of Baton Rouge, for appellant. 

Hawthorn, Stafford & Pitts, of Baton Rouge, for appellee. 

Le Banc, J. 

Plaintiff had insured his household furniture against loss by fire with the 
defendant insurance company to the amount of $800. On July 3, 1926, during the 
life of the policy under which it was insured, it was totally lost in a fire which 
destroved his dwelling house in which it was contained. Upon the defendant’s 
refusal to pay the amount of insurance, he brought suit to collect the full value, 
plus 12 per cent. statutory damages and $100 for attorney’s fees. 

In his petition, plaintiff alleges that a portion of the furniture in his house 
at the time of the fire had been purchased from the Globe Furniture Company 
on credit, and that that company held a chattel mortgage on the same to secure 
the part of the purchase price still due, which chattel mortgage was duly re- 
corded in the chattel mortgage records of the parish of East Baton Rouge. He 
makes a further allegation, which, although not so worded exactly, we take to 
mean that he informed the agent of the defendant company at the time the policy 
was issued of the existence of the chattel mortgage. 

The policy, which is of the standard form, provides for its forfeiture, if 
the subject of insurance be personal property, “and be or become incumbered by a 
chattel mortgage.” In view of the plaintiff’s allegation, which was virtually a 
judicial admission that his furniture was mortgaged in violation of the pro- 
visions of the policy, defendant filed an exception of no right or cause of action 
which was not passed on by the lower court, but was referred to the merits. 
On trial on the merits, judgment was rendered in favor of the defendant, re- 
jecting the plaintiff’s demand at his costs and he has appealed. 

Defendant urges the exception of no right or cause of action again before 
this court, and contends that plaintiff’s allegation of knowledge of the existence 
of the chattel mortgage on the part of its agent is not sufficient to strip of its 
effect that further provision in the policy which limits the power and authority of 
the agents in the matter of waivers and requires that any change in the pro- 
visions or conditions of the contract be written upon, or attached to, the policy. 

_ The last provision referred to has been frequently the subject of litigation 
before the Supreme Court, and invariably it has been given its full effect, unless 
the facts and circumstances alleged, and usually strong ones, warranted its dis- 
regard. In the recent case of Gitz Sash Factory v. Union Insurance Society, 
however, reported in 160 La. 381, 107 So. 232, 233, in a majority opinion, the 
Supreme Court, following what is stated to be the weight of authority, held 
that: “An insurance company, as a corporation, being able to act only through 
officers and agents their acts within the scope, or apparent scope, of their powers, 
are binding on it, that it may be estopped by their conduct and declarations .and 
as such estoppel may be proved by parol, notwithstanding the requirements that 
a waiver shall be evidenced in writing.” 
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Later, in Shuff v. Life & Casualty Insurance Co., 164 La. 741, 114 So. 637, 
640, in commenting on the Gitz Sash Factory decision, the court said that: “The 
ruling in that case, by a majority of the members of the court, was founded, in 
some measure at least, upon the fact that the agent who wrote the policy was 
a general agent of the company, and upon the assumption, therefore, that he 
had authority to bind the company by a verbal waiver of a condition in the 
policy. * * ** 

The allegation which is meant to impute knowledge in this case does not 
inform whether the agent mentioned was a general or local agent, and for that 
reason, in view of the authorities cited, it may be proper to let the ruling of 
the lower court on the exception of no right or cause of action stand as it is 
and decide the case, as was done by it, on the merits. 

From an affidavit introduced in evidence, it appears that the general agent 
in Louisiana for the defendant company is the firm of Trezevant & Cochran of 
Dallas, Tex., and therefore we take it that the firm of Paine & Bourgeois of 
Baton Rouge, La., through which the policy sued on was issued, is only a local 
agent. The information concerning the chattel mortgage bearing against the prop- 
erty insured in this case is alleged to have been given by the plaintiff to Mr. 
Bourgeois of this firm of local agents, and if, under the rulings referred to, it is 
only the general agent who can be assumed to have authority to bind his com- 
pany by a verbal waiver of a clause in the policy, it would seem that the plain- 
tiff here cannot recover. But it is not necessary to have to rely on any distinction 
or classification of agents in this case to rest our decision, as we are satisfied 
that the plaintiff has failed to show knowledge on the part even of the local 
agent of the existence of the chattel mortgage. His is the only testimony on this 
point in the record. He says that he told Mr. Bourgeois that there was a mort- 
gage on the furniture, and that Bourgeois answered that it was all right, adding 
further: “If we insured only those that had their furniture paid for, we would 
do little insurance business.” There is not another fact or circumstance to sup- 
port this testimony. Bourgeois, on the other hand, denies positively that any 
conversation as related by the plaintiff took place between them. He says that 
the question of there being a mortgage on the furniture never arose at that 
time, and that the first information he had of any mortgage was after the fire, 
when Mr. Stevenson, the credit man of the Globe Furniture Company, told him 
and Mr. Strickland, an insurance claim adjuster, about it. He says further that 
his agency is probihited from writing insurance on furniture under chattel mort- 
gage, and that, if he had consented to write it under the conditions stated, he 
would have had to make the proper indorsement on the face of policy. “As a 
rule” he adds, “when that reaches the home office, they immediately wire can- 
cellation.” 

[1, 2] Once parol testimony is admitted, the burden of proving a waiver 
of one of the clauses in a contract of insurance is on the one who alleges the 
vaiver and relies on it to recover. He must show with some degree of certainty 
at least that the insurance company consented, through its officers or agents, to 
the waiver, or that it is estopped by some act on its part from claiming that it 
did not so consent. The proof on the part of the plaintiff in this case is totally 
lacking in that respect, and consequently he has to be denied recovery. 

The judgment of the lower court rejecting his demand was correct, and it 
is accordingly affirmed. 


SCHAFFER v. HAMPTON FARMERS’ MUT. FIRE INS. CO. 
No. 28378. 
Supreme Court of Minnesota. April 24, 1931. 
236 Northwestern Reporter 327. 


INSURANCE. 

In landlord's action on fire policy covering barn wherein still was operated, 
sole jury issue was whether increased risk was within plaintiff’s control. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 


Appeal from District Court, Dakota County; W. A. Schultz, Judge. 
On reargument. 
Cause remanded, with directions. 
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For former opinion, see 235 N. W. 618. 

D. L. Grannis, of South St. Paul, for appellant. 

Albert Schaller and Kueffner & Marks, all of St. Paul, for respondent. 

Hout, J. 

Defendant pleaded as a defense that “plaintiff, without any knowledge or 
consent upon the part of said defendant, increased the risk in said policy by con- 
senting to an alteration of said barns and allowed and permitted the use of said 
barns for purposes not contemplated by said policy, * * * and because of 
said alterations and the use of said barns for purposes which increased the risk 
of said insurance, said policy was void.” The issuance of the policies, the fire, 
and the loss in the amount sued for was admitted. The terms of the policy upon 
which the defense is based are set out in the opinion filed. The trial court took 
the view that the only issue for the jury was whether the operation of a still 
in the barn increased the risk, and held as a matter of law that such operation 
was within plaintiff’s control, since he was responsible for whatever his tenant 
or cropper to whom he had given possession did on the premises. Defendant 
proved conclusively that a still was operated in the smaller barn, and we held, 
and still hold, that such operation as a matter of law increased the risk from 
fire. Defendant also proved that Mrs. Weiler was plaintiff's tenant or cropper 
in possession of the premises destroyed. When the testimony closed, each party 
moved for a directed verdict. Each motion was denied. If plaintiff was then, 
upon the evidence properly received, entitled to a directed verdict, the verdict 
rendered to the same effect should stand, no matter how arrived at. But, we 
think, plaintiff was not entitled to a directed verdict. As the evidence then stood, 
the risk had been increased by the installation of a distillery in the barn. Plaintiff’s 
tenant or cropper was in possession of the premises. It appeared that plaintiff 
visited the farm and was in the smaller barn about two months before the fire. 
Upon this evidence it could not be ruled, as a matter of law, that an enterprise 
so extensive as this was shown to be was installed in the barn without 
plaintiff's knowledge and hence was beyond his control. It is true that the burden 
was on defendant to prove the increased risk to be within plaintiff’s control; but 
the inference from the facts proved was for the jury. The fact that the court 
erroneously ruled that plaintiff was responsible for the tenant’s acts and er- 
roneously excluded evidence of plaintiff's want of knowledge of the increased 
risk does not do away with the evidence which was received from which a jury 
might have inferred that the rather extensive use of the smaller barn for a 
distillery was with the knowledge and consent of plaintiff. We are of opinion 
that the single fact issue in the case has not so far been tried to the jury, viz.: 
Was the increased risk created by the operation of a still in the barn within the 
control of plaintiff? And, as stated in the opinion, that necessarily depended on 
plaintiff's knowledge of such operation, for, if he knew thereof as owner or 
landlord, he could rightfully control its existence by causing to he removed 
from the insured premises that which increases the fire hazard and voids his 
insurance. 

There being but the one fact issue to be tried, the cause is remanded, with 
direction that the new trial ordered be limited to the issue named. In other 
respects, the former opinion is adhered to. 


FEDERAL LAND BANK OF NEW ORLEANS et al. v. THAMES 
LUMBER & SUPPLY CO. No. 29357. 
Supreme Court of Mississippi, Division A. May 4, 1931. 
134 Southern Reporter 154. 
Syllabus by the Court. 


1 MECHANICS’ LIENS. 
Mechanics’ lien claimant, not having, in petition seeking to enforce lien, 


properly selected acre of land on which house stood, held not entitled to lien 
against land (Code 1930, § 2258). 


(For other cases, see Mechanics’ lien, Dec. Dig. § 271[3].) 
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2. INSURANCE. : : ; 

Mechanics’ lien claimant /eld without right to any claim against proceeds of 
fire insurance on building (Code 1930, § 2258). 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 
3. MECHANICS’ LIENS. oa ; 

Mechanics’ lien claimant, having wholly failed, in suit to enforce lien, to es- 
tablish any lien against property, /eld not entitled to general judgment (Code 
1930, § 2258). 

(For other cases, see Mechanics’ lien, Dec. Dig. § 303[1].) 

Appeal from Circuit Court, Jefferson Davis County; J..Q. Langston, Judge. 

Action by the Thames Lumber & Supply Company against the Federal Land 
Bank of New Orleans and others. From the judgment rendered, defendant 
named appeals. 

Reversed, and the petition dismissed. 

Livingston & Milloy and O. C. Luper, all of Prentiss, for appellants. 

EF. L. Dent, of Collins, for appellee. 

Cook, J. 


The appellee, Thames Lumber & Supply Company, filed its petition in the 
circuit court of Jefferson Davis county against Grover King, Eula King, his wife, 
and the Federal Land Bank of New Orleans, and O. C. Luper, C. H. Joseph, and 
L. L. Courtney, trustees, seeking to establish and enforce a materialman’s lien 
on a certain house and one acre of land on which it was situated, the property 
of the said Grover King, upon which the Federal Land Bank of New Orleans 
held a deed of trust. The petition alleges that the appellee had sold and delivered 
to the said Grover King lumber and building material to the value of $642.75, 
which was used in erecting a building on a certain particularly described sixty- 
acre tract of land, and that the petitioner has a materialman’s lien on said build- 
ing and one acre of said tract of land upon which the building stands, but there 
is no description of this one acre of land in the petition. By the proof offered at 
the hearing of the cause it was shown that the house upon which it was sought 
to establish a lien had been destroyed by fire, and that the proceeds of a fire 
insurance policy thereon had not been paid to the owner. At the conclusion of 
the testimony offered by the respective parties, the court peremptorily instructed 
the jury to find for the appellee against the owner, Grover King, and submitted 
to the jury as a controverted issue of fact the question of the priority of liens as 
between the appellee and the Federal Land Bank, and upon this issue the jury 
found in favor of the appellee. On the verdicts returned by the jury, the court 
entered a general judgment against the owner, Grover King, and further impres- 
sed upon the building a materialman’s lien in favor of appellee, which was de- 
clared to be prior or superior to the lien of the Federal Land Bank and all other 
defendants, and further declaring the said materialman’s lien to be a first lien on 
said building or any proceeds derived therefrom from insurance collected thereon, 
and ordered that execution issue, as in other cases, to satisfy said lien and costs. 
From this judgment the Federal Land Bank prosecuted this appeal. 

[1] Section 2258, Code of 1930, provides that every house, building, or struc- 
ture of any kind shall be liable for the debt contracted and owing for labor done 
or material furnished about the erection, construction, alteration, or repairs there- 
of, and such debts shall be a lien thereon from the time of making the contract, 
and that, if such house, building, or structure is not in a city, town, or village, the 
lien shall extend to and cover one acre of land on which the same may stand, if 
there be so much, to be selected by the holder of the lien. In the case at bar, 
the lienholder and petitioner did not, in the petition seeking to enforce the lien, 
select an acre of land on which the house stood by describing it therein, and con- 
sequently no lien could be enforced against any land. The proof shows that the 
building to which the lien attached had been destroyed by fire, and, unless the 
lien attached to and can be enforced against the proceeds of the insurance policy 
which covered the building, as the judgment of the court below sought to do, 
the judgment entered must be reversed. 


[2] In 26 C. J. 445, it is announced as the general rule that “one who has a 
mere lien on the insured property has no claim to the insurance money realized 
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by the insured in the event of a loss of the property, for a claim on the insur- 
ance money can arise only out of contract.” In the cases of Healey Ice Mach. 
Co. v. Green (C. C.) 181 F. 890, affirmed (C. C. A.) 191 F. 1004, 111 C. C. A. 668, 
and lowecial Elevator Co. v. Bennett, 127 Minn. 256, 149 N. W. 372, it was held 
that the holder of a mechanic’s lien on property has no claim on the proceeds 
of insurance policies taken out by the owner and payable to himself, or to a mort- 
eagee. In the case of Lindley v. Orr, 83 Ill. App. 70, it was held that a creditor, 
who has levied on property of his debtor, has no interest in an insurance policy 
which the debtor has placed upon the property, so as to base thereon a claim 
against the proceeds thereof, on the destruction of the property by fire, and that 
“no person except the assured, or his assignee, can rightfully claim the proceeds 
of a policy of insurance by reason of having a lien against the insured property un- 
less by agreement, or unless the insurance was effected in whole or in part for his 
benefit.” 

The appellee, as holder of a materialman’s lien on the building, was in no 
more favorable attitude than the mortgagee would have been, and a mortgagee, 
n the absence of any contract on the part of the mortgagor to insure for his 
benefit, has no right to the proceeds of an insurance policy taken out by the 
mortgagor with loss payable to himself. The proceeds of a policy of insurance 
do not represent the property, but rather a debt resulting from the contract of in- 
surance. The owner and builder of the house to which a lien attached for the 
payment of a debt contracted for material used in the construction of a house 
was under no legal obligation to insure the house for the protection of the lien. 
The lien attached to particular property, and, when this property was destroyed 
by fire, the lien was destroyed, and the materialman had no claim to the 

rance realized from the contract protecting the owner or the mortgagee, 
as the case may by contract be, from loss by fire. Consequently the judgment of 
the court below attempting to declare and enforce a lien against the proceeds of 
the insurance realized from the destruction by fire of the building in question 
was erroneous. 


[3] The only other point necessary to be considered in disposing of this ap- 
peal arises upon the contention of appellants that, since there was no lien against 
any property that could be enforced in this proceeding, it was error to award a 
general judgment against the appellant Grover King. Upon a statute in prac- 
tically identical language as our present statute, this court, in the case of Hursey 
v. Hassam, 45 Miss. 133, decided this exact point. It was there held that, if the 
plaintiff fails to establish his lien, in a proceeding under the statute to enforce 
a mechanic’s lien, he is not entitled to a general judgment against the defendant, 
even though he was actually served with process and appeared and pleaded, and, 
in discussing this question, the court there said: “If there be no lien upon the 
property, the plaintiffs would have no right to a general judgment in this form 
of action. For the statute provides, that in case judgment be given for the plain- 
tiff against the builder, it shall, in case he was actually served with process, be 
ntered against him generally, with costs, as in other cases, and with a special 
order for the sale of the property upon which the lien exists, for the payment 
thereof, and for an execution, as in other cases, for the residue that may re- 
main unpaid after the sale of said property. Rev. Code, 329, art. 11. And this is 
upon the principle of preventing a multiplicity of suits, and of doing ample jus- 
tice between the parties in one suit. If there be no lien on the property, the 
plaintiff would not be entitled to a special order for the sale of it, and in such 
case, if a general judgment were rendered, the execution, instead of issuing for a 
re sidue, would run for the whole amount of the judgment, contrary to the true 
intent and meaning of the statute. It is very clear that if the plaintiff fails to 
stablish his lien on the property, he is not entitled to a general judgment against 
the defendant. In such case the plaintiff has misconceived his remedy.” 

In the case at bar the appellee wholly failed to establish any lien against the 
roperty of the appellant King, and consequently it was error to enter a general 
idgment against him. The judgment of the court below will therefore be re- 
ersed, and the petition dismissed. 


Reversed, and petition dismissed. 
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HARTFORD FIRE INS. CO. v. DICKERSON. 
No. 29432. 
Supreme Court of Mississippi, Division A. May 4, 1931. 
134 Southern Reporter 177. 
Syllabus by the Court. 
1. INSURANCE. 

By introducing fire policy and premium note insurer made prima facie case, 
entitling it to judgment on note, in absence of evidence of payment or other de- 
fense. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 

INSURANCE. 

Fire policy provision for suspension on default of premium note installment 
and reinstatement on payment of arrearage are valid. 

(For other cases, see Insurance, Dec. Dig. §§ 349[1], 365[2].) 

3. INSURANCE. 

Mortgage clause respecting mortgagee’s interest eld not to supersede pro- 
vision for reinstating policy on payment of delinquent installments of premium 
note. 

The mortgage clause attached to fire policy was in substantially 
statutory form and was to effect that insurance as to mortgagee’s interest 
cnly should not be invalidated by any act or neglect of mortgagor or 
owner, nor by any foreclosure or change in ownership, or by more haz- 
ardous occupation of premises than permitted by policy, with provision 
for mortgagee’s payment of premium on mortgagor’s failure to do so. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from Circuit Court, Benton County; T. E. Pegram, Judge. 

Action by Hartford Fire Insurance Company against W. A. Dickerson. From 
a judgment of the circuit court, for defendant on appeal from a justice court, 
plaintiff appeals. 

Reversed and rendered. 

Marvin Crawford, of Ashland, and R. L. McLaurin, of Vicksburg, for ap- 
pellant. 

T. M. McKenzie, of Ashland, for appellee. 

Cook, J. 


The appellant, Hartford Fire Insurance Company, issued to the appellee, 
W. A. Dickerson, a policy of insurance covering certain tenant houses, and pro- 
tecting the appellee from loss thereon by reason of fire, lightning, and storm 
for a period of five years. In payment of the premium on said policy, the ap- 
peilee paid the sum of $36.24 and executed a note for $144.96 payable in four 
equal annual installments. This note provided that, if any single payment given 
for the whole or any portion of the premium for said policy shall not be paid 
when due, the company shall not be liable for loss during such default, and the 
said policy shall lapse until payment shall be made to the company at its ofiice 
in Atlanta, Ga. and the whole amount of installments, or notes, remaining un- 
paid may be declared earned, due, and payable, and may be collected by law. The 
appellee defaulted in the payment of the first installment of the said note, and 
thereupon the appellant instituted this suit in the court of a justice of the peace 
for the full amount of said note, and recovered a judgment therefor, from 
which there was an appeal to the circuit court. On the trial of the cause in the 
circuit court, there was a judgment entered in favor of the appellee, Dickerson. 
and from this judgment this appeal was prosecuted. 

\mong the stipulations on the policy which are specifically made a part of 
the contract are the following: “It is expressly agreed that this company shall 
not be liable for any loss or damage that may occur to the property herein 
mentioned while any instalment of the instalment note, given for premium upon 
this policy, remains past due and unpaid; or while any single payment, promis- 
sory note (acknowledged as cash or otherwise) given for the whole or any por- 
tion of the premium remains past due and unpaid. Payments of notes and in- 
stalments thereof must be made to the said Hartford Fire Insurance Company 
at its Southern Farm Department Office in Atlanta. Georgia, to a person or 
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persons specifically authorized to collect the same for said company. * * * 
The Company may collect, by suit or otherwise, any past due note or instal- 
ment thereof and a receipt from the said Atlanta office of the company for the 
payment of past due notes or instalments must be received by the assured before 
there can be a revival of the policy, such revival to begin from the time of 
said payment, and in no case to carry the insurance beyond the end of the 
original term of this policy.” 

[1] Upon the trial of the cause the appellant, by its agent who wrote the in- 
surance and took the note, identified and introduced in evidence the note and 
policy of insurance, and rested. The appellee offered no evidence, and on ap- 
peal, in support of the judgment in his favor, contends, first, that the appel- 
lant was not entitled to recover for the reason that it offered no evidence that 
the note had not been paid. By the introduction of the note and policy contract, 
the appellant made out a prima facie case entitling it to a judgment in the ab- 
sence of evidence of payment or other defense 

{2] Upon all other points this case is controlled by the case of Home Insur- 
ance Co. v. McFarland, 142 Miss. 558, 107 So. 754, in which the court had under 
consideration provisions of a policy identical with those found in the policy here 
involved and quoted above, and held that provisions of a policy for sus- 
pension on default of any installment in the premium note, and renewal or rein- 
statement on the payment of the arrearage, are valid. 
|3] The provisions of a mortgage clause attached to the policy, in substan- 
y the statutory form, to the effect that this insurance, as to the interest of the 
mortgagee only therein, shall not be invalidated by any act or neglect of the 
mortgagor or owner of the property, nor by any foreclosure or other proceed- 
ngs or notice of sale relating to the property, nor by any change in the title or 

nership of the property, nor by the occupation of the premises for purposes 

re hazardous than are permitted by this policy, and in case the mortgagor 

owner shall neglect to pay any premium due under this policy, the mortgagee 
shall, on demand, pay the same, provided also that the mortgagee shall notify 
this company of any change of ownership or occupancy or increase of hazard 
ich shall come to the knowledge of said mortgagee, and the mortgagee shall, 
demand, pay the premium for such increased hazard for the term and use 
reof, otherwise this policy shall be null and void, do not supersede or invalidate 
express provisions of the contract between the original parties that payment 
of any past-due installment of the note may be enforced, and that the policy 
shall thereby be renewed or reinstated from the time of such payment. 


11 


[4] The note sued on contains a provision for the payment of “expenses of 
llection and attorney fees,” but there was no evidence whatever offered touch- 
the question of attorney’s fees, and consequently none can be allowed in this 
urt. The judgment of the court below will therefore be reversed, and judgment 
be entered here for the full amount of the principal of the note with 6 
cent. interest from the date of filing of the suit. 


Reversed, and judgment here for appellant. 





AETNA INS. CO. et al. v. NATCHEZ HOTEL CO. et al. 
No. 29410. 
Supreme Court of Mississippi, Division A. May 18, 1931. 
134 Southern Reporter 582. 
Syllabus by the Court. 
INSURANCE. 
\fter adjustment of losses under fire policies, relation between insurers 
| insured and its mortgagee was that of debtor and creditor. 
(For other cases, see Insurance, Dec. Dig. § 566.) 
INSURANCE. 
Expenses incurred in resisting unfounded claim to insurance did not affect 
mount of insurer’s admitted liability. 
(For other cases, see Insurance, Dec. Dig. § 508.) 
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3. INSURANCE. ; ; 
Fire insurers held not entitled to reimbursement of expenses incurred in re- 
sisting unfounded claim. 


(For other cases, see Insurance, Dec. Dig. § 508.) 

4. INSURANCE. ae ss 

Fire insurers held properly charged with interest from date of filing original 
bill to date principal was paid into court. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

5. INSURANCE. ; 

Where decree against insurance company included interest to time funds 
were paid into court, decree properly provided that amount due should bear in- 
terest (Code 1930 § 1949). 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from Chancery Court, Adams County; R. W. Cutrer, Chancellor. 

Suit by the Natchez Hotel Company and others against the A&tna Insur- 
ance Company and others. From the decree, defendants appeal. 

Affirmed in part and reversed in part, and remanded. 

Brandon & Brandon, of Natchez, and J. C. Hollingsworth and R. W. Leche, 
both of New Orleans, La., for appellants. 

Kennedy & Geisenberger, of Natchez, for appellees. 

Cook, J. 

Another branch of this cause was before this court at a former term, and 
the opinion then rendered is reported in Davis v. Natchez Hotel Co., 158 Miss. 43, 
128 So. 871; and reference is here made to that opinion for an outline of the 
pleadings, issues, and contentions of the parties up to the time of the first ap- 
peal, and the subsequent remand of the cause to the lower court. One additional 
statement in reference to the pleadings prior to the first appeal may be of value 
in explanation of the subsequent pleadings, and that is that the appellant insur- 
ance companies filed an answer to the bill of complaint, in which they denied 
all knowledge of any transactions between the complainants therein and the 
Natchez Hotel Company, and set forth in detail the facts in reference to the 
insurance contracts, and the adjustments of losses thereunder, the attachment 
and garnishment proceedings between Liza S. Davis and her husband, A. V. 
Davis, and the Natchez Hotel Company, in the Louisiana court, and their an- 
swers thereto, in which they denied any liability to said hotel company, but 
averred that the sums of money admitted to be due were payable by statute, 
and by contract, to the Britton & Koontz National Bank, as trustee for the 
bondholders, as the interest of the bank, as trustee, might appear. They further 
averred that immediately on service of summons on them in the Louisiana 
proceedings they notified the Britton & Koontz National Bank and the Natchez 
Hotel Company of the suit, and that the effect thereof was that they could not 
voluntarily make payments to either of them, and calling upon them to appear 
in said suits and defend their rights therein as against the said Mrs. Liza S. 
Davis and her husband, and thereby protect and save harmless the said insurance 
companies as stakeholders, and relieve them of any cost or expense incident there- 
to; that the said hotel company and bank failed and neglected to do so, but 
did have their attorneys present in court at the trial of the traverse of the 
answer filed by them in the Louisiana proceedings. 


This answer further averred that the plaintiff and attaching creditor in the 
Louisiana suit traversed the answers filed by them; that, after a full trial in the 
Louisiana civil district court, a judgment was rendered against them for the 
amounts admitted by them to be due on the aforesaid insurance contract; that 
at various stages of the proceedings in Louisiana they repeated their request to 
the hotel company and Britton & Koontz National Bank to defend their rights 
therein; that, following their failure or refusal to appeal from the judgment 
rendered by the Louisiana court, they (the insurance companies) perfected an 
appeal to the proper Court of Appeals, with supersedeas, and paid all necessary 
fees to perfect such an appeal; and that in these proceedings they were required 
to employ counsel and incur attorneys’ fees in a large amount; and the answer 
was made a cross-bill, presenting as counterclaims the expenses and attorneys’ 
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fees incurred by them in the Louisiana suit, and in the proceedings now before 
this court. 

While the cause was pending in this court on the appeal of Mrs. Davis and 
her husband, the several defendant insurance companies filed a supplemental an- 
swer and cross-bill, setting forth at length and in detail their position as stake- 
holders between the said Mrs. Davis and the Natchez Hotel Company and the 
Britton & Koontz National Bank, and their acts in connection with the said 
Louisiana litigation, the expenses and attorneys’ fees necessarily incurred therein, 
and also the expenses and attorneys’ fees incurred in the present proceedings, all 
of which they propounded as counterclaims to be paid out of any money due by 
them under the said insurance contracts, and averred that on May 8, 1930, upon 
the motion and at the request of the plaintiff therein, Mrs. Liza S. Davis, the 
Louisiana suit against the Natchez Hotel Company was finally abandoned and 
dismissed; and thereupon, with this amended answer, they tendered into the 
chancery court of Adams county the several amounts due by them, and prayed 
that they be allowed out of the funds the expenses incurred in said suit, includ- 
ing an attorney’s fee of $1,000, and be relieved of all liability, costs, charges, 
and expenses, over and above the sums deposited in court; it being averred that 
such sums were paid into court with all reasonable dispatch, after the disposition 
of the Louisiana suit. 

To the joint answer and cross-bill of the defendant insurance companies, the 
Natchez Hotel Company and Britton & Koontz National Bank interposed de- 
murrers, and, upon a hearing thereof, the court sustained these demurrers and 
dismissed the cross-bill; and the defendants Mrs. Liza S. Davis and A. V. 
Davis having withdrawn all answers and other pleadings filed by them in said 
cause, the court thereupon entered a final decree, directing the clerk to pay 
over to the Britton & Koontz National Bank the sums and amounts which had 
been paid into court by the defendant insurance companies, and awarding a re- 
covery from the said defendant insurance companies of the respective amounts 
admitted to be due by them under the several insurance contracts, with interest 
at the rate of 6 per cent. per annum from February 6, 1929, the date of the 
filing of the original bill herein in the chancery court of Adams county, to 
May 26, 1929, the date of the payment of said sums into court, and all costs 
expended in this cause. From this decree the several said insurance companies 
prosecuted this appeal. 

The appellants present three contentions which it will be necessary to pass 
upon in the disposition of this appeal; these contentions being, first, that the 
court below erred in refusing to allow them, out of the funds paid into court, 
the expenses and court costs incurred in the Louisiana litigation, amounting 
to $141.33, and attorneys’ fees incurred by them in the sum of $1,000; and, 
second, that the court erred in awarding a decree against them for interest on the 
sum paid into court, from February 6, 1929, to May 26, 1930; and, third, that 
the court erred in taxing them with all costs of this proceeding. 

Upon the contention of the appellants that they were entitled to be reim- 
bursed out of the sums due by them under the contracts of insurance and the 
mortgage clauses attached thereto, their argument proceeds throughout on the 
theory that the money so due constitutes trust property, or a trust fund, in the 
rotection, preservation, and proper application of which they had an interest, 
nd a legal duty to perform. 

[1-3] The contention that, after the adjustment of losses under the policy 

ntracts, the relation between these insurance companies and the policyholder and 
its mortgagee, under the mortgage clauses attached to the policies, was that 
ot trustee and cestui que trust, is not maintainable. The relation was rather that 
of debtor and creditor, and the creditor to which the funds were, in fact, pay- 
able under and by virtue of the mortgage clauses attached to the policy contracts 
was not a party to the Louisiana attachment proceedings. The fortuitous cir- 
cumstance that these appellants were required to incur expenses in protecting them- 
selves from paying the funds to one asserting an unfounded claim thereto did 
not in any way affect the amount of their admitted liability to the mortgagee to 
which the funds were payable, and did not entitle them to reimbursement out 
of the funds so due for costs, expenses, and attorneys’ fee incurred in protect- 


ine 


ing themselves from the danger of double payment of the amounts due. 
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|4] The appellants next contend that it was error to charge them with in- 
terest on the amounts admitted to be due and owing to the Britton & Koontz 
National Bank from February 6, 1929, the date of the filing of the original bill 
in this cause, to May 26, 1920, when the principal of said amounts was paid into 
court. 


We have reached the conclusion that under the doctrine announced in the 
case of Work y. Glaskins, 33 Miss. 539, and reaffirmed in the case of Smith 
v. German Bank, 60 Miss. 69, the court below committed no error in allowing 
this interest. The adjusted losses under the policy contracts bore interest, as a 
legal incident, from the time they were due to be paid to the party entitled 
thereto by statute and contract, and the failure or inability of the appellants to 
pay was due to no act or fault on the part of the creditor. In the case of Work 
v. Glaskins, supra, the court said that: 


“It [interest] is a right to which he is entitled by contract, and of which 
he cannot be deprived by the mere intervention of a third party, without fault 
or laches of his own. And however the question may be, in that class of cases 
where interest is allowed by courts upon the general equitable principle, of giv- 
ing damages for the unjust detention of the creditor’s money, and in which 
courts, in their equitable discretion, have held that parties, who have been pre- 
vented by legal process, from paying money due by them, should not be sub- 
jected to damages, as for an unjust and unconscientious failure to pay the debt, 
where the interest is by law a necessary incident to the contract, it is a right 
of which the creditor cannot be deprived but by his own conduct. For that would 
clearly be an impairing of the contract. The creditor holds his debtor’s note, 
to which the law affixes the right of interest, in case of default of payment at 
maturity, as a part of the contract. He has done no act to forfeit that right; 
and yet because a third party has seen fit to interpose and claim the money un- 
justly, but by legal process to which he was not a party, it is claimed by the 
debtor, that the creditor must lose his just legal right. If so, where is his 
remedy, in case the party interposing fail in his claim? For he must surely have 
a remedy somewhere for the injury occasioned him. It cannot be against the 
party who has sought to appropriate the debt to his own use; for that proceed- 
ing did not necessarily prevent him from collecting his debt by law. It is mani- 
fest that his right must remain unimpaired against his debtor, according to the 
obligation of his contract.” 

The asserted hardship resulting from the application of this doctrine is more 
apparent than real; for the appellants retained this money throughout the pendency 
of the litigation in Louisiana, and, for aught that appears in this record, had 
the full and free use thereof during that time. 

[5] The decree against the appellants includes interest accrued to May 26, 
1930, and provides that the amounts adjudged to be due shall bear interest at 
the rate of 6 per cent. per annum from the date thereof, and the appellants 
contend that it was error to allow interest on the interest incorporated in the 
amounts decreed to be due by each of them. There is no merit in this conten- 
tion. We have already held herein that interest on the principal sum due was 
recoverable, and by statute, section 1949, Code of 1930, all judgments and de- 
crees other than those founded on the contract fixing the rate of interest shall 
bear interest at the rate of 6 per cent. per annum. 

|6] The appellants next complain of the action of the court below in tax- 
ing them with all the costs of this suit. The appellee instituted this proceeding 
primarily against Mr. and Mrs. Davis, seeking to enjoin them from further 
prosecuting the suit in the Louisiana court, and in the final decree here ap- 
pealed from this injunction was made perpetual, and we do not think these ap- 
pellants should have been taxed with any of the costs of the suit other than 
those which were incurred by them, and which were incident to the disposition 
of the counterclaims asserted by them. Consequently, in so far as the decree 
of the court below taxed the appellant with all the costs of the suit, it will 
be reversed, and a decree will be entered here, taxing them with all the costs in- 
curred by them in the court below, and all costs incident to the disposition of 
their counterclaims. In all other respects, the decree will be affirmed, and three- 
fourths of the costs of this appeal will be taxed against the appellants, and one- 
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fourth against the appellees; and the cause will be remanded for such further 
taxation of the costs of the court below as may be necessary and proper. 
Affirmed in part, and reversed in part, and remanded. 


BROWNE et al. v. FRANKLIN FIRE INS. CO. et al. No. 17089, 
Kansas City Court of Appeals. Missouri. Feb. 16, 1931. 
Rehearing Denied March 2, 1931. 
Certiorari Denied April 7, 1931. 
37 Southwestern Reporter (2d) 977. 
4. INSURANCE. 

Where mortgaged property was insured for mortgagee’s benefit in amount 
specified in deed of trust, mortgagee held not entitled to proceeds of another fire 
policy, notwithstanding insolvency of mortgagee’s insurer. 

The deed of trust contained covenant requiring mortgagor to keep im- 
provements constantly and satisfactorily insured until mortgage note was 
paid, against loss by fire, in sum of $2,500. Mortgagor provided mortgagee 
with $2,500 insurance which mortgagee placed with company of its own 
choosing and for which mortgagor paid premiums, and mortgagee testi- 
fied that such insurance was satisfactory. Evidence further show- 
ed that reasonable value of house destroyed by fire was $7,000, and that 
mortgagee’s interest was $1,900, plus interest. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 
INSURANCE. 
Mortgagor has insurable interest in mortgaged property. 
(For other cases, see Insurance, Dec. Dig. § 115[5].) 
7. INSURANCE. 

That mortgagor took out additional fire insurance for own benefit held not 
prejudicial to mortgagee as being double insurance and causing mortgagee’s in- 
surance to be scaled down, as respects mortgagee’s right to such additional in- 
surance. 


wn 


(For other cases, see Insurance, Dec. Dig. § 580[2].) 
8. INSURANCE. 

To constitute “double insurance,” policies not only must be on same property, 
but also for benefit of same person and for same interest and entire risk. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 


Error to Circuit Court, Jackson County; Martin J. O’Donnell, Special Judge. 

Suit by Allan R. Browne, Sam Agrusa, and another, against the Franklin 
Fire Insurance Company and John A. Hill. Decree for plaintiffs, and defendant 
last named brings error. 

\ffirmed. 

Louis A. Laughlin, of Kansas City, for plaintiff in error. 

\llan R. Browne, Bryan Allen, and Wilbur B. Ennis, all of Kansas City, 
for defendants in error. 

ARNOLD, J. 


This is an action in equity seeking to adjudge conflicting claims and distribute 
e procceds of a certain fire insurance policy. 


The facts show defendant the Frankiin Fire Insurance Company is a corpora- 
tion duly authorized to transact business in the state of Missouri, and John A. 
Hill, defendant and appellant, is a resident of Kansas City, Mo. The plaintiffs 
Salvatori (Sam) Agrusa and Anna Agrusa are husband and wife, and plaintiff 
\llan R. Browne is a practicing attorney of said city. On November 2, 1925, 
\grusas were owners of lot 13, block 5, Matthews & Hill’s addition in Kan- 
City, upon which was a frame dwelling known as No. 411 Brooklyn avenue. 
On that day they borrowed the sum of $1,900, and gave one J. L. Jones their 
Promissory note for this amount, payable in monthly installments, secured by 

first deed of trust on the property. Shortly thereafter, or at that date, the note 

sold and assigned with the deed of trust to John A. Hill. The deed of trust 
ntained a covenant whereby the Agrusas agreed “* * * to keep the improve- 
ments upon said land constantly and satisfactorily insured until said note be paid, 
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against loss by fire, in the sum of at least twenty-five hundred dollars and against 
loss by tornado and windstorm in the sum of at least twenty-five hundred dollars, 
and the policy or policies constantly assigned or pledged and delivered to said 
third party or assigned for further securing the payment of said note, with pow- 
er to demand, receive and collect any and all moneys becoming payable thereunder, 
and the same to apply toward the payment of said note, unless otherwise paid,” 
etc. It is in evidence that at the time the deed of trust was executed there was 
some insurance on the property, which expired soon thereafter, and that Hill 
took out two policies of insurance on the property, the first on December 16, 1925, 
in the sum of $500, and the second on May 21, 1926, in the sum of $2,000, both 
in the name of the Agrusas, and for which the latter paid the premiums. Both 
policies were written by the Metropolitan Fire Insurance Company of Kansas 
City, Mo., and both have a mortgage clause making the loss, if any, payable to 
the mortgagee or assigns. These policies were retained by Hill and ever since 
have been in his possession. — 

On February 2, 1927, the Agrusas took out a policy on the house for $3,000 
in the Franklin Fire Insurance Company, and this one had no mortgage clause. 
This policy always has been in possession of the Agrusas, and Hill was not aware 
of its existence until after the loss occurred. On July 5, 1928, the house was 
totally destroyed by fire. The value of the lot after the fire is variously estimated 
at $300 to $500. 

On July 10, 1928, the Agrusas entered into a written contract with Allan R. 
3rowne, attorney at law, agreeing to give Browne one-third of any amount collect- 
ed on the Franklin policy for his services in collecting it. Browne entered into 
negotiations with the Franklin Insurance Company and the loss was adjusted 
for the sum of $2,600, and a draft for that amount, payable to Sam Agrusa and 
Anna Agrusa, John A. Hill and Allan R. Browne, was sent by the home office 
of said company to its local agent at Kansas City, but Hill refused to indorse the 
draft unless his note was paid out of the proceeds. This action was then insti- 
tuted as a suit in equity to adjust and distribute the said money, and is brought 
by Allan -R. Browne, Sam Agrusa, and Anna Agrusa, as plaintiffs, against the 
Franklin Fire Insurance Agency and John A. Hill, as defendants. 

After stating the foregoing facts and making the further allegation that 
Hill had orally agreed he would have no interest in the Franklin policy, the 
petition prayed the insurance company be ordered to pay the $2,600 into court, 
and the court adjudge plaintiffs entitled to said fund to the exclusion of defend- 
ant Hill, and for the enforcement of Browne’s attorney’s lien. On motion of 
the Franklin Insurance Company and agreement of parties, the insurance company 
paid the $2,600 into court and was released from all further liability. 

Hill filed answer and cross-petition asking judgment on the note against 
the Agrusas, and that it be adjudged an equitable as well as contractual lien 
upon the money paid into court. The reply was a general denial. Upon the 
issues so pleaded the cause went to trial at the November term, 1928, of the 
circuit court of Jackson county, before a special judge, resulting in a decree that 
defendant Hill had no interest in the fund, and ordering the clerk to pay the 
Agrusas $1,733.33, and Allan R. Browne $866.67. The decree also gave Hill 
judgment on his note and adjudged that Hill pay the costs of the suit. At the 
January term, 1929, the judgment was amended nunc pro tunc by striking out 
that part of the decree giving judgment in facor of Hill on his note, and in lieu 
thereof, specified that said judgment in favor of Hill “was outside the issue so 
tried and submitted and said finding and judgment * * * should be stricken out.” 

Motions for a new trial and in arrest of judgment, on behalf of defendant 
Hill, were overruled and Hill appealed. Later the appeal was dismissed, and 
the cause is before us for consideration on a writ of error sued out by Hill. 

In his brief defendant states the Metropolitan Fire Insurance Company re- 
fused to pay the loss under the two policies first named, and said company is 
now insolvent and in the hands of the insurance department of the state of Mis- 
souri, as receiver. However, we find no proof of such receivership in the rec- 
ord. 

The first point urged is that defendant Hill is entitled to all the money paid 
into court by the Franklin Fire Insurance Company. In his argument, defendant 
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first undertakes to state the position of each of the parties hereto and declares 

petition in equity should be referable to some recognized ground of equitable 
jurisdiction in order to be sustained; that the ground of equitable jurisdiction 
sought to be invoked by plaintiffs can only be that of interpleader; that plain- 
tiffs are one of two parties claiming a fund in the hands of a third party, and 
bring this suit in equity, against the other claimant and holder of the fund to 
have the rights of the parties determined, as upon a bill of interpleader. And it 
is argued this may not be done. 


It is urged the bill was demurrable for want of equity and that defendant 
Hill did demur to it on that ground; that the Franklin Insurance Company could 
not file a bill of interpleader because they were not willing to pay the full amount 
of the policy into court, and they could not litigate the question whether they 
should pay less (citing cases). It is argued in this condition of the case the 
Franklin Insurance Company filed a motion offering to pay $2,600 into court, for 

release from all liability; that this offer was accepted and the money paid in; 
that as the case now stands, it is as though the Franklin Company had filed a 
bill of interpleader in the first place, and plaintiffs by their petition, and defend- 
ant Hill by his answer were interpleading for the fund. 

[1, 2] We have carefully scanned the record and fail to find defendant Hill, 

ny time, demurred to the petition. The only place in the record where there 
is any mention of the sufficiency or inadequacy of the petition is in the motion 
in arrest of judgment, wherein it is stated as one of the grounds for arrest: 
“The petition does not state facts sufficient to constitute a cause of action.”’ We 
must hold this charge is not sufficient to support defendant's contention that there 
was a demurrer to the petition, or his charge that the cause is not one in equity. 
In the first place, the record shows the amount of $2,600 was fixed by adjust- 
ment and a draft for that amount forwarded. It is true defendant Hill had 
nothing to do with said adjustment. The fact is outsanding that Hill, by means 
of his cross-bill, sought the same remedy plaintiffs were seeking by their petition. 
Defendant Hill is in no position to complain in this respect. Moreover, the cause 
was tried as one in equity, and we shall so treat it here. Defendant cites Boyer 
v. Hamilton, 21 Mo. App. 520; Arn v. Arn, 81 Mo. App. 133, and Hathaway v. 
Foy, 40° Mo. 540, as supporting his theory on this point. 

Plaintiffs properly make the distinction between the cases just cited and the 
one at bar, in that in the cited cases the funds had not been placed in the court 


for proper distribution by the chancellor. Here the insurance company came in- 
to court and, by motion, offered to pay the sum of $2,600 which had heen agreed 
upon, as the liquidated amount due from the insurance company; said offer was 


accepted by Hill, the Agrusas, and Browne, and the motion was sustained. We 
therefore hold defendant Hill, having waived objection to the form of the ac- 
tion, may not raise the question for the first time on appeal. It is of record there 
is no dispute among the parties as to the amount the Franklin Company should 
pay on the policy. This takes the case out ot the rule stated in 33 C. J. 440, to 


1 
t} 


he effect that an interpleader fails only if the amount which is the subject of 
the interplea is in controversy. 

[3] As we view the case (and this seems to be agreed upon between the 
parties), the chief question for determination is the construction to be placed on 
the covenant in the deed of trust which reads: “And also to keep the improve- 
ments upon the land constantly and satisfactorily insured until said note be paid, 
against loss by fire, in the sum of at least twenty-five hundred dollars.” It is 
defendant’s contention that the amount of the insurance is not rigidly fixed at 
$2.50; that it might be more if the mortgage required it, in order to be “satis- 
factorily insured”; that the words “at least” imply that it might be more. The 
gencral rule as to the construction of these words is found in 5 C. J. 1438, as 
rollows: “An adverbial phrase meaning at the lowest estimate; at the smallest 
concession or claim; in the smallest or lowest degree; at the smallest number.” 
lhis rule is supported by the following cases: City of St. Charles v. Stookey (C. 
C. \.) 154 F. 772; Pitman v. Drabelle, 267 Mo. 78, 183 S. W. 1055, Ann. Cas. 
I918D, 601; also 7 Cooley’s Briefs on Insurance (2d Ed.) 6290. Defendant 
urges the covenant to insure was not limited to $2,500, but applied to all insur- 
ance taken out by the mortgagor on the property described in the deed of trust; 


438 ‘The Insurance Law Journal, Vol. 77 [Aug., 1931 


second, the fact that Hill did not know the Agrusas had taken out the Franklin 
policy and that it had no mortgage clause making the amount of the loss payable 
to Hill does not deprive Hill of his equitable lien on the proceeds of the policy; 
and that this is true regardless of the fact that oral evidence was introduced 
over Hill’s objections to the effect Hill orally agreed with the Agrusas his lien 
would be confined to the policies in the Metropolitan Company; that the terms of 
the covenant to insure must control. That this being an equity case the trial court 
cannot be convicted of error in receiving the evidence, but he should have exclud- 
ed it from consideration in making his decree though no objection had been made 
to its introduction; that equity will not override an executed contract. McKee 
v. Downing, 224 Mo. 115, 124 S. W. 7; Southern Commercial & Savings Bank 
v. Koeln, 60 Mo. App. 79; Troll v. Spencer, 238 Mo. 81, 141 S. W. 855, Ann. 
Cas. 1913A, 276. As opposed to defendant’s position, above stated, plaintiffs in- 
sist that because the Agrusas took out insurance in the Franklin Company for 
another purpose than that of furnishing additional security for the deed of trust, 
they were entitled to the proceeds thereof when Hill expressed himself as satisfied 
with the insurance already furnished, to wit, the Metropolitan policies. Citing 
7 Cooley’s Br. on Ins., p. 6294, as follows: “Nor can a mortgagee claim a right 
to insurance taken out by the mortgagor to protect his own interest, merely be- 
canse the company, in which the mortgagor insured the property in accordance 
with his mortgage covenant had become insolvent. Nordyke & Marmon Co. v. 
Gery, 112 Ind. 535, 13 N. E. 683, 2 Am. St. Rep. 219.” In the case of Wilson v. 
Hakes, 26 Ill. App. 539, cited by defendant, it was agreed the mortgagor would 
provide insurance in an amount sufficient to cover the indebtedness. The amount 
of insurance was not limited, but it must be sufficient to cover the indebtedness; 
and in that case the amount secured was not sufficient. Under such circumstances 
the court upheld a lien on enough of the additional insurance to comply with the 
terms of the mortgage. And in Ames v. Richardson, 29 Minn. 330, 13 N. W. 
137, the insurance procured was not sufficient to pay the debt. The mortgagor 
had agreed to keep the property insured for $5,200. The opinion holds the mort- 
gagee had an equitable lien only upon the proceeds of a policy, embraced in the 
agreement. 

|4] And so we find ourselves, in the case at bar, face to face with the ques- 
tion of construing the covenant to insure set out in the deed of trust. The testi- 
mony shows the Agrusas provided Hill with $2,500, insurance which he placed 
with a company of his own choosing, and for which the Agrusas paid the premiums. 
The covenant specified the property should be “constantly and _ satisfactorily in- 
sured in a sum of at least $2500.” The testimony shows it was constantly insured 
and Hill testified it was satisfactory. Plaintiffs quote from Nordyke & Marmon 
Co. v. Gery, 112 Ind. 535, 539, 13 N. E. 683, 684, 2 Am. St. Rep. 219, as follows: 

“It is abundantly settled that a mortgagee, merely as such, has no interest, 
either in law or equity, in a policy of insurance effected by the mortgagor upon 
the mortgaged premises for his own benefit, independent of any covenant or con- 
tract requiring the latter to insure for the benefit of the former. 1 Jones, Mortg. 


§ 401. 

“Between the insurer and the insured, a policy of fire insurance is, as a gen- 
eral rule, purely a personal contract by which the former agrees to indemnify 
the latter against any loss he may sustain by the destruction of his interest in the 
property insured. * * * 

“From what has preceded, the conclusion may be deduced that the right of 
a mortgagee to avail himself of the benefit of insurance taken out by the mort- 
gagor depends wholly upon contract, and that his right to invoke the aid of a 
court of equity to enforce a lien upon money arising from unassigned policies 
effected by and in the name of the mortgagor, depends entirely upon the exist- 
ence of an unfulfilled executory agreement on the part of the mortgagor. When 
a contract has been fully and fairly executed according to its spirit and purpose, 
and to the acceptance of the party for whose benefit it was made, the consumma- 
tion or performance of the contract leaves no room for the application of the 
equitable doctrine that equity treats that as done which ought to have been done. 
If a mortgagor, who has covenanted to insure the mortgaged premises for the 
benefit of the mortgagee, has effected solvent insurance, in good faith, in the 
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name and to the acceptance of the mortgagee, to an amount adequate to secure 
the debt, then he has done that which he ought to have done; and if in good 
faith, under the belief that he is affording the mortgagee valid indemnity, he 
keeps the policies so taken out alive until the mortgage debt is paid, or a loss 
occurs, he is not in default. This is according to the rule which declares that 
‘If a covenant be once properly performed, the covenantor shall be absolved from 
all liability, although the performance may by matter subsequent be defeated or 
rendered unavailing.’ Platt, Cov. 140.” 

In the case of Hyde v. Ins. Co., 70 Neb. 503, 97 N. W. 629, 113 Am. St. 
Rep. 796, there was a covenant to take out insurance for the benefit of the mort- 
gagee, but none was taken out. In Cromwell v. Ins. Co., 44 N. Y. 42, 4 Am. 
Rep. 641, also cited by defendant, there was no specific amount named in the 
covenant to insure and the insured took out no protective insurance with a loss 
payable clause. 

[5] We have examined defendant’s other citations and find they are not 
directly in point here. Whether or not plaintiffs held an insurable interest in the 
property in this suit is largely determinative of the point under consideration. 
In Key v. Ins. Co., 101 Mo. App. 344, 74 S. W. 162, 165, it was held: “The owner 

‘an equity of redemption may take out insurance to cover his interest.” It is 
said in Jones on Mortgages (8th Ed.) § 489: “But these cases which support 
the claim of the mortgagee to insurance obtained by the mortgagor in his own 
name are regarded as resting upon special facts which justify the inference that 
the insurance in question was obtained by the mortgagor with the intent to per- 
form his agreement to insure for the benefit of the mortgagee, or that the agree- 
ment had reference to the insurance already obtained. Accordingly, where there 
was no ground for such inference, and the insurance company paid the amount 
to the mortgagor, the Supreme Court of Massachusetts held that the mortgagee 
had no equitable lien upon the policy, and could not recover in the name of the 
mortgagor.” Citing Stearns v. Ins. Co., 124 Mass. 61, 26 Am. Rep. 647. And 
section 492 reads: “A mortgagee cannot assert an equitable lien on the proceeds 
of an insurance policy taken out in the name of the mortgagor long after the 
execution of the mortgage, where the evidence fails clearly to establish a valid 
agreement on the part of the mortgagor to insure for the benefit of the mortga- 
gece.” See Morrison’s Adm’r vy. Ins. Co., 18 Mo. 262, 59 Am. Dec. 299, where 
the question of insurable interest is discussed at some length. The conclusion 
is inevitable that plaintiffs had an insurable interest in their equity, and they in- 
sured this interest when they purchased the Franklin policy. 

It is in evidence the house which was destroyed by fire was of the reasonable 

ue of $7,000, the mortgagee’s interest was $1,900, plus interest; that plaintiffs 
performed their contract to furnish insurance in an amount not less than $2,500, 
to further secure the mortgagee, and this insurance was placed with the Metro- 

litan Insurance Company, for which plaintiffs paid the premiums. At the trial, 
the mortgagee expressed himself as having been satisfied therewith. Under the 
iw and the facts here presented, we hold the mortgagee is not entitled to any of 
ie proceeds of the Franklin policy. 

[6] Defendant charges error in the admission of evidence of an oral agree- 
ment with Hill limiting the lien, and urges this evidence should not be considered. 
Ve hold the charge without merit. No attempt was made in introducing this 
dence to vary the contract as expressed in the deed of trust agreeing to insure 

property for at least $2,500. 

[7, 8] It is also argued plaintiffs have prejudiced defendant’s insurance and 

used it to be scaled down, but this charge cannot be sustained. Such insurance 
not liable to the objection of a double insurance because, to constitute this, the 
licies not only must be upon the same piece of property, but also for the bene- 
of the same person and for the same interest and entire risk. Dick v. Ins. 
Co., 10 Mo. App. 376; Id., 81 Mo. 103; Jones on Mortgages (8th Ed.) § 486. It 
further urged that in any event defendant Hill is entitled to a judgment against 
untiffs and to have the same satisfied out of the fund in court. From what has 
eady been said herein, this point is ruled against defendant. Defendant has 
led special attention to the case of Kirchgraber v. Park, 57 Mo. App. 35, but 
examination of that case fails to warrant a modification of the above ruling. 
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Finally, it is urged plaintiff Browne is not entitled to'an attorney’s fee should 
defendant Hill be adjudged to have a lien on the fund in issue. As we hold de- 
fendant Hill is not entitled to a lien on the fund in issue, the point requires no 
further discussion. = 

The judgment is affirmed. 

Bland, J., concurs. 

Trimble, P. J., absent. 


SMITH v. NORTHERN INS. CO. OF NEW YORK et al. 

SAME v. MILLER’S NAT. INS. CO. OF CHICAGO, ILL., et al. 

SAME v. EAST AND WEST INS. CO. OF NEW HAVEN, CONN., et al. 

Supreme Court, Appellate Division, Third Department. 
May 13, 1931. 
250 New York Supplement 30. 
1. INSURANCE. 

Subject of insurance is not property described, but interest or estate of in- 
sured therein. 

(For other cases, see Insurance, Dec. Dig. § 126.) 

2. INSURANCE. 

Vendor and vendee and mortgagor and mortgagee may each insure his own 
separite interest in property. 

(For other cases, see Insurance, Dec. Dig. § 336[3].) 

3. INSURANCE. 

“Double insurance” exists where several insurances are made in favor of 
same assured on same interest and same risks. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

4. INSURANCE. 

“Other insurance,” within meaning of apportionment clause, does not include 
insurance obtained by third person upon another distinct insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

5. INSURANCE. 

Insurance effected by vendor and not assigned to purchaser is not “other in- 
surance” within apportionment provision in subsequent policy issued to pur- 
chaser. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

6. INSURANCE. 
__ Mortgage clause of policy constitutes separate agreement and is not con- 
sidered as coinsurance with policies procured by mortgagee’s grantees. 

(For other cases, see Insurance, Dec. Dig. §§ 504, 581.) 

7. INSURANCE. 

Mortgagor and mortgagee may each insure his interest in property without 
either policy being within meaning of clause as to other insurance. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

8. INSURANCE. 

Provision of coinsurance clause for payment in proportion to “whole insur- 
ance covering the property” sield to relate only to insured’s interest as owner and 
not to include other policies which covered only interest of previous owner and 
mortgagee. 

_ The policies on which the present owner of the premises brought 
suit, provided: “This company shall not be liable for a greater propor- 
tion of any loss or damage than the amount hereby insured shall bear 
to the whole insurance covering the property, whether valid or not, and 
whether collectible or not.” And the insurance companies claimed that 
other policies issued to former owner, with mortgagee clause, but never 
indorsed over to present owner, should be included, so as to reduce pro- 
portional payment of loss. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Appeal from Trial Term, Schenectady County. 
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Actions by Edward W. Smith against the Northern Insurance Company of 
New York and others, against the Miller’s National Insurance Company of Chi- 
cago, Ill, and others, and against the East and West Insurance Company of 
New Haven, Conn., and others. From three separate judgments in favor of 
plaintiff upon verdicts directed by the court, defendants named appeal. 

Affirmed. 


Argued before Van Kirk, P. J., and Hinman, Whitmyer, Hill, and Rhodes, JJ. 

Del B. Salmon, of Schenectady, for appellants. 

Morris Marshall Cohn, of Schenectady (James H. Gould, of Schenectady, of 
counsel), for respondent. 

HINMAN, J. 


The facts are undisputed. In November, 1929, the plaintiff made a real estate 
exchange with one Bishop. They agreed to exchange insurance policies also. 
Bishop informed the plaintiff that there were only three policies on the premises 
purchased by the plaintiff, and these policies, tontaining the usual mortgage 
clause, were handed to the plaintiff. At no time did Bishop mention to the plain- 
tiff the existence of a further policy in the Glens Falls Insurance Company and 
another policy in the Standard Insurance Company which had been issued in 
Bishop’s name, one of which was in the possession of the defendant Nina Vroo- 
man, first mortgagee, and the other in the possession of the defendant Charles 
Juhrmaster, second mortgagee, and each of which contained the usual mortgage 
clause providing for payments to the mortgagees, “as interest may appear” and 
for subrogation of the insurance company to the rights of the mortgagees to the 
extent of such payment. These two policies continued in the possession of the 
mortgagees until after a fire totally destroyed the property on February 1, 1930, 
and the plaintiff had no knowledge of their existence until after the fire. 
Shortly after the exchange of the properties the plaintiff conferred with the in- 
surance agent who had issued two of the policies handed to him by Bishop. 
The agent informed him that one of the policies was void, transferred the other 
policy for $1,000 to the plaintiff by indorsement, and wrote an additional policy 
of $2,700 to the plaintiff on the real estate with mortgage clause attached and 
covcring the plaintiff’s personal property to the extent of $2,000. The third 
policy handed to the plaintiff by Bishop, for, $800, was likewise transferred to 
the plaintiff by indorsement. This made total insurance issued in the name of 
the plaintiff of $4,500 on the real estate, and $2,000 on the personalty. The same 
mortgage clause was in all of the policies, the Glens Falls and Standard in- 
cluded. Interest on the mortgages was payable monthly and each month after 
the exchange of properties with Bishop the plaintiff had paid the interest to 
the mortgagees, thus informing the mortgagees of the change of ownership. 


rhe mortgagees failed to notify the Glens Falls Insurance Company or the Stand- 
ard Insurance Company of the change of ownership. The loss on the real estate 
Was appraised at $4,970.90 and on the personal property at $1,897. Since the total 


value of the policies of the three defendant insurance companies was $4,500 
the real estate and less than the appraised loss thereon, each defendant insur- 


ance company was sued for the face of its policy, and the court below has di- 
rected a verdict in favor of the plaintiff against each defendant insurance com- 
pany for the face of its policy. The insurance on the personal property is not 


involved upon the appeals. 
lhe defendant insurance companies contend that the policies of the Glens 
Falls _ Insurance Company of $2,000 on the buildings and the Standard Insurance 
Company of $1,000 on the buildings, issued to the previous owner of the property 
never indorsed over to the plaintiff and the companies not notified of the 
nge of ownership and the existence of which was unknown to the plaintiff 
after the fire, should be considered as raising the total insurance to $7,500, 
that therefore the defendant insurance companies should pay only a pro- 
portionate part of the loss based upon the alleged larger coverage. 

The provision of all the policies, upon which this contention is based, reads 
as iollows: “This company shall not be liable for a greater proportion of any loss 
or damage than the amount hereby insured shall bear to the whole insurance 
coy ring the property, whether valid or not, and whether collectible or not.” An- 
ot provision of each nolicy is that the entire policy shall be void, unless other- 
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wise provided by agreement in writing added thereto, “if any change, other than 
by death of an insured, take place in the interest, title or possession of the sub- 
ject of insurance.” The mortgage clause attached to all of the policies contained 
a provision to the effect that the policy should be void even as to the mortgagee 
unless the mortgagee “shall notify this company of any change of ownership” 
and also provided for subrogation of the insurance company to the right of 
the mortgagee to the extent of any payment to the mortgagee. 

It is the contention of the plaintiff that the policies of the Glens Falls In- 
surance Company and Standard Insurance Company are (1) void as to the plain- 
tiff because they were never indorsed over to him and no relationship of any 
kind exists between him and these companies; and (2) void as to B ishop, name d 
as insured therein, because Bishop was no longer the owner; and (3) void as to 
the defendant mortgagees, because they knew of the change of ownership before 
the fire and failed to notify the companies; and that such void insurance could 
not have been contemplated by the parties as a part of the “whole insurance 
covering the property,” because it existed without his knowledge or consent. 
There is some support for this contention. Couch on Insurance, §§ 1049, 1059; 
Galantschik v. Globe Fire Insurance Co. of City of New York, 10 Misc. Rep 
369, 31 N. ¥Y. S. 32; Mayes v. National Union Fire Insurance Co. (Mo. App.) 257 
S. W. 141; Titus v. Glens Falls Insurance Co., 81 N. Y. 410, 415. The phrase 
“valid or not” in the pro rata liability clause of the policies “is generally sustained 
as valid and binding, at least if not applied to void insurance, but has not had 
the effect of removing all doubt as to the operation of the condition.” Couch on 
Insurance, § 1060a; 14 Ruling Case Law 1310; Cooley’s Briefs on Insurance, vol. 
6, p. 5119; Webb v. Concordia Fire Insurance Co., 167 Mich. 144, 132 N. W. 144, 
36 L. R. A. (N. S.) 350. We need not rest our decision, however, on either the 
absence of knowledge or consent or upon the theory that policies void by their 
own terms constitute no insurance upon the premises. 

[1, 2] The real question in the case seems to resolve itself into this: Does 
the phrase, “the whole insurance covering the property,” relate only to insurance 
in favor of the same assured, on the same interest? There may be “as many 
several insurances upon the same property as there are separate interests.” 
De Witt v. Agricultural Insurance Co., 157 N. Y. 353, 360, 51 N. E. 977, 978. An 
insurable interest is vested in the vendor, the vendee, the mortgagor or the mort- 
gagee and others having a separate interest, and each may insure his own dis- 
tinct insurable interest. The thing insured is not the property described, but 
the interest or estate of the insured therein. Traders’ Ins. Co. v. Robert, 2 
Wend, 404; A&tna Fire Ins. Co. v. Tyler, 16 Wend. 385, 30 Am. Dec. 90; Mutual 
Safety Ins. Co. v. Hone, 2 N. Y. 235; Lowell Mfg. Co. v. Safeguard Fire Ins 
Co., 88 N. Y. 591, 597; Home Ins. Co. of New York v. Koob, 113 Ky. 360, 68 S. W. 
453, 58 L. R. A. 58, 60, 101 Am. St. Rep. 354. 


[3-5] “Double insurance is where two or more insurances are made in favor 
of the same assured, on the same interest, subject against the same risks.” 
Phillips on Insurance, § 359. “Other insurance” must be on the same interest, 
and insurance obtained by a third person upon another distinct insurable interest 
does not constitute “other insurance” within the meaning of an apportionment 
clause. Cooley’s Briefs on Insurance (2d Ed.) vol. 5, p. 5125. As stated in Ruling 
Case Law, the phrase, “any other insurance on the property, made prior or sub- 
sequent to the policy,” as used in a pro rata liability clause, “applies only to ca- 
ses where the insurance covers the same interests, and can have no application 
to insurance obtained upon another distinct insurable interest in the property. 
14 R. C. L. 1310. Insurance effected by the vendor of property before sale and 
not Rit to the purchaser is not “other insurance” within the meaning of an 
apportionment provision in a subsequent policy issued to the vendee. tna . ire 
Ins. Co. v. Tyler, supra: Newark Fire Ins. Co. v. Turk (C. C. A. 3rd Cir.) 6 
F.(2d) 533, 534, 43 A. L. R. 496. 


[6-8] That the interests of mortgagor and mortgagee with respect to insur- 
ance are quite distinct is generally recognized by the decisions and is brought 
out with especial clearness in Home Ins. Co. of New York v. Koob, supra, and 
Newark Fire Ins. Co. v. Turk, supra. A mortgage clause of a policy, providing 
for payment of indemnity to the mortgagee in the event of loss, creates a sep- 
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arate and distinct agreement between the insurer and mortgagee, binding ev n 
after the insured owner has alienated his property. Newark Fire Ins. Co. y. 
Turk, supra. But even though effectve as to the mortgagee, it is not counted as 
coinsurance with insurance policies procured by the grantees containing a pro- 
vision limiting liability of the insurers to such proportion of any loss as “the 
amount hereby insured shall bear to the whole insurance covering the property, 
whether valid or not, and whether collectible or not.” Newark Fire Ins. Co. v. 
Turk, supra. The insurance thus effective to the mortgagees, assuming it to be 
valid and alive, does not inure to the mortgagor beneficially by reducing his 
mortgages in the event of payment of loss to the mortgagees. Under the usual 
mortgage clauses the insurance companies paying such loss would be subrogated 
to the rights of the mortgagees against the property. Newark Fire Ins. Co. v. 
Turk, supra. Thus a mortgagor and a mortgagee may each insure his interest 
and neither policy will be within the meaning of the clause as to other insurance. 
Traders’ Ins. Co. v. Robert, 9 Wend. 404; Titus v. Glens Falls Ins. Co., 81 N. Y. 
410, 415. We construe the term of the policy, “the whole insurance covering 
the property,” to relate to the insured’s interest in the property described. The 
defendant insurance companies issued the only policies covering the interest of 
the plaintiff. The other policies covered only the interests of the previous owner 
and the mortgagees and were not a part of the “whole insurance covering the 
property” within the terms of the policies issued to the plaintiff. The judgments 
should be affirmed, with costs of one appeal. 
Judgments affirmed, with costs in one action. All concur. 


BELATTI v. WESTERN GRAIN DEALERS’ MUT. FIRE INS. 

CO. OF DES MOINES, IOWA. 

No. 6754. 
Supreme Court of South Dakota. May 4, 1931. 

236 Northwestern Reporter 367. 

INSURANCE. 
Sheriff's deed to mortgagee who purchased at foreclosure sale, issued after 
fire insurance was procured with standard mortgage clause, eld change in title, 
invalidating policy as to mortgagee. 

In August, 1925, mortgaged property was sold to mortgagee and wife, 
and they were given sheriff’s certificate of sale, which was issued to 
them jointly. In December, 1925, fire insurance policy in question was 
procured containing standard mortgage clause requiring mortgagees to 
notify insurer of any change of ownership coming to their knowledge. 
Sheriff's deed was executed to mortgagees as purchasers at foreclosure 
sale in September, 1926. No change of ownership was indorsed on policy 

after sheriff’s deed was issued to mortgagees. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 


\ppeal from Circuit Court, Codington County; W. N. Skinner, Judge. 

\ction by Severi Belatti against the Western Grain Dealers’ Mutual Fire 
Insurance Company of Des Moines, Iowa. From a judgment for the defendant 
and from an order denying a new trial, plaintiff appeals. 

\ffirmed. 

M. J. Russell, of Watertown, for appellant. 

\Valter Stover, of Watertown, for respondent. 


\WARREN, J. 


\ction by plaintiff to recover for a fire loss under a statutory fire insurance 
policy issued December 19, 1925, by the defendant to the plaintiff and appellant, 
Severi Bellatti. 

The defendant is a mutual fire insurance company with headquarters in 
Des Moines, Iowa. It has a general agent in South Dakota and a local agency 
at Lake Norden, S. D. The plaintiff at one time owned the West Hotel at 


Watertown, S. D., which hotel was sold in December, 1923. He received back as 


= irt of the consideration a note and mortgage for $15,000, executed by one 
1ct 


M. Belatti and one Russell R. Riddell. The note and mortgage seem to 


have been executed in California where the Belatti family, or part of it, was then 
residing; said note being made payable to the plaintiff and his wife, Anna 
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Belatti. The plaintiff testified that his wife had no financial interest in them. 
The note remained unpaid, and after it fell due the plaintiff and his wife brought 
an action of foreclosure against the property for the amount due upon the note 
and mortgage and secured a judgment of foreclosure on July 13, 1925. There- 
after, and pursuant to said judgment and decree of foreclosure, the West Hotel 
property on the 18th of August, 1925, was sold to the plaintiff and his wife, 
Anna Belatti, and a sheriff’s certificate of sale was issued to them jointly. 

On or about September 13, 1926, the plaintiff and Anna Belatti received 
a sheriff's deed under the mortgage foreclosure. While the plaintiff and his 
wife were the holders of the sheriff’s certificate of sale to the mortgaged prop- 
erty and shortly prior to December 19, 1925, and before the sheriff’s deed issued, 
one Higgins, defendant’s local agent, called upon Severi Belatti with the view of 
insuring the West Hotel. It is contended by the plaintiff that the plaintiff dis- 
cussed the foreclosure proceedings and the title to the property with said Hig- 
gins, and that the plaintiff as sole owner of the property took insurance in the 
defendant company on the hotel property in the amount of $7,500, and thereafter 
the policy of insurance substantially in the statutory form against fire was issued 
by the defendant company on December 19, 1925, to expire one year later. 

The defendant contends that some time in July, 1926, it received a letter 
written to the recording state agent at Sioux Falls, S. D., which letter had been 
written by some one in plaintiff’s family. The letter read as follows: 

“On December 21, 1925, your agent, P. H. Higgins, wrote three policies for 
me on the West Hotel, policies numbers 2T 12944 AM Mutual, No. 43938 AM 
Mutual No. SA 399 W. G. Dealers, (the polciy sued on herein being SA 399.) 
I tried to impress on him at that time and later that the hotel’s title was in the 
name of Jacob Ritz and that I held a mortgage on the same for $15,000.00, and 
that I wanted my mortgage insured. I understand the policys should have been 
taken out in Ritz’s name with a mortgage clause in my favor, but the insur- 
ance was taken out in my name. Kindly inform me if this policy would be good 
in case of loss and advise me if it is not. 

“Yours very truly, 
“S. Belatti by Son.” 

The plaintiff in substance denies the writing of the letter, but, upon close 
questioning by counsel relating to the letter, he stated: 

“QO. Is it not a fact that the letter was written to the company by your 
son? <A. The letter was written by my son, I don’t know about that. 

Q. What son was it that attended to this for you, Mr. Belatti? A. It was 
a fellow named Ray Belatti. 

“QO. Your boy? A. Yes, sir. 

“Q. Handled a lot of your business matters for you, hasn’t he? A. Not 
very much. 

“OQ. Just answer the question? A. Well, yes, sometimes. 

“{). And he handled a lot of matters in connection with this hotel, did he? 
A. Yes.” 

After the letter in question had been written and on July 20, 1926, a letter 
was written directed to the plaintiff, Severi Belatti: 

“RE: Policies 12944—43938—SA399, 

“We have for acknowledgment your favor of the 18th calling attention to 
the fact that the above mentioned policies have been incorrectly written, and we 
herewith enclose endorsements to be attached to the policies correcting the name 
of assured and containing mortgage clause in your favor. 

“We will ask that you attach these to the policies, we have attached like 
copies to our record. 

“We trust that this takes care of the matter to your entire satisfaction. 

“Yours very truly, 
“State Mutual Underwriters, 
“W. W. Williams, 
“Underwriting Department.” 


There was inclosed an indorsement on the usual form, which reads as iol- 
lows: “An error having occurred in writing the name of assured under this pol- 
icy as Severi Belatti in place of Jacob Ritz, this endorsement is attached cor- 





. 





camemistiti 








Fire] Belatti v. Western Grain Dealers Mut. Fire Ins. Co. 445 


recting the same. Dated, July 21st, 1926”’—and with the letter a South Dakota 
statutory mortgage form with full contribution. This letter with the inclosures 
was received and kept by the plaintiff or his attorney until the time of the trial. 

No notice in the change of ownership after the issuance of said indorse- 
ments was ever given to the defendant company, even though the plaintiff and 
his wife acquired a sheriff's deed to the premises some two months after the is- 
suance of said indorsements. 

On October 5, 1926, the property insured was partially destroyed by fire. 
After the fire and on November 30, 1926, a proof of loss was prepared and 
sworn to by the plaintiff. In the proof of loss the plaintiff stated he was the 
owner of the property. As soon as the defendant discovered that plaintiff had 
become the owner of the property before the fire and that the defendant’s right 
of subrogation under the mortgage clause with full contribution had been 
destroyed by virtue of said change of ownership, it tendered to the plaintiff the 
amount of premium that had been paid to it and denied all liability. 

It is contended that the plaintiff could neither read nor write and did not 
know the meaning of plaintiff’s exhibits in the form of indorsements or the con- 
tents thereof, but simply kept them with his policies, and that he did not author- 
ize anybody to change the policy, and that the letter written to the company was 


unauthorized. Plaintiff further contended that he had an insurable interest in the 
hotel by being holder of a sheriff's certificate of sale and that he was not obliged 
to notify the defendant when he and his wife received the sheriff’s deed. 


The policy contained a number of specific requirements; the following are 
esscutial to our consideration (which we obtain from respondent’s brief) : 
“South Dakota Standard Mortgage Clause with Full Contribution. 


“Loss or damage, if any, under this policy shall be payable to Severi Belatti, 
\atertown, South Dak., as mortgagee (or trustee), as interest may appear, and 

insurance as to the interest of the mortgagee (or trustee) only therein shall 
e invalidated by any act or neglect of the mortgagor or owner of the within 
described property, nor by any foreclosure or other proceedings or notice of sale 


not | 


relating to the property, nor by any change in the title or ownership of the 
property, nor by the occupation of the premises for the purposes more hazardous 
than are permitted by this policy; * * * Provided also that the mortgagee 
a a 


shall notify this company of any change of ownership or occupancy or 
increase of hazard which shall come to the knowledge of said mortgagee * * * 
and unless permitted by this policy, it shall be noted thereon, and the mortgagee 
(or trustee) shall, on demand, pay the premium for such increased hazard for 
the term of the use thereof, otherwise this policy shall be null and void. * * * 

“Whenever this company shall pay the mortgagee * * * any sum for loss 
or damage under this policy and shall claim that, as to the mortgagor or owner, 
no liability therefor existed, this company shall to the extent of such payment, 
be thereupon legally subrogated to all the rights of the party to whom such pay- 
ment shall be made, under all securities held as collateral to the mortgage debt, 

may, at its option, pay to the mortgagee * * * the whole principal sum 
or to grow due on the mortgage with interest, and shall thereupon receive a 
assignment and transfer of the mortgage and of all such other securities; 
but no subrogation shall impair the right of the’ mortgagee * * * to recover 
the full amount of his claim.” 


or 
dur 
full 


Change of title has been treated by a number of courts, and our own court 
has treated the matter, while not precisely on change of ownership by receiving 
a sheriff's deed as in the instant case, however, it did treat the subject of title in 
Smith v. Retail Merchants’ Fire Insurance Co., 29 S. D. 332, 137 N. W. 47, 48, 
42 L. R. A. (N. S.) 173, quite fully as follows: “There is nothing in the com- 
plaint of intervener that would indicate that defendant had any knowledge that 
Walker was such a trustee,-or any knowledge that Walker had any other or dif- 
ferent title or interest than that of absolute ownership. By the very terms of the 
assignment itself Walker was assigned ‘the interest of M. A. Satter as owner 
ot the property covered by this policy,’ which was the interest of unconditional 
ownership. What interest Walker in fact had was very material to defendant, and 
of which it had the right to be truly informed. One who insures property as 
owner in case of loss cannot recover under such policy for property held by 
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him as trustee, in the absence of some special provision therefor in the policy. 
19 Cyc. 669-696; Corkery v. Security F. Ins. Co., 99 Iowa, 382, 68 N. W. 792; 
Fuller v. Phoenix Ins. Co., 61 Iowa, 350, 16 N. W. 273; McCormick v. Spring- 
field F. & M. Ins. Co., 66 Cal. 361, 5 P. 617; Milling Co. v. Insurance Co., 25 
Mo. App. 259; Bradley v. Insurance Co., 90 Mo. App. 369. The assignment of said 
stock of merchandise to the Bank of Carthage, without the consent of defendant, 
had the effect of changing the interest and title of the subject of insurance so as 
to render the policy void.” 

Upon an appeal from the trial and in reversing the trial court, our court 
held: “In this case there was a complete change of title, interest, and possession 
on the 27th day of January—more than three months before the appointment of 
the plaintiff as trustee or the destruction of the insured property. It may be, as 
claimed by respondent, that the transaction between Satter and Walker did 
not constitute a valid assignment under our statute for the benefit of creditors; 
but Satter divested himself of title to the property and surrendered the absolute 
possession to Walker, and Walker proceeded to exercise possessory rights over 
the property. Whether he became an assignee under the statute is wholly im- 
material. He at least took and held the property as trustee subject to the rights 
of Satter’s creditors, and, until such creditors were satisfied, Satter had no title 
to the property nor the right of possession thereof. * * * In fact, when the 
property was turned over to him, the very contingency arose that was intended to 
be guarded against by the above provision in the policy; and, when that con- 
tingency arose, the policy became void, and the-defendant was no longer liable 
thereon.” Smith v. Security Mutual Fire Insurance Co., 37 S. D. 418, 158 N. W. 
991, 992. 

There is abundant authority to sustain respondent’s contention that it was not 
liable on the policy in question for the reason that it was not advised of the 
change of ownership. 

Some two months after the riders and indorsements had been delivered to the 
plaintiff, the sheriff's deed was issued to the plaintiff and his wife, as grantees, 
making a complete change of ownership within the meaning of the law govern- 
ing an insurance risk. This view of the law is fully supported by able authorities 
covering statements of facts almost identical to the instant case: 

“After the policies were issued, Pomeroy conveyed his interest in the premises 
by quitclaim deed to Foote, the plaintiff, and at the same time took back a bond 
for a reconveyance of the same to him, his heirs and assigns, upon the payment of 
a sum named, which was just the amount then due on his two mortgages. The 
bond was not acknowledged or recorded, and the defendants had no notice of the 
existence of either the deed or the bond until after the fire. 

“After the delivery of the deed and bond, and until the fire, in November, 
1873, Pomeroy occupied a part of the building without payment of rent, paid taxes, 
made repairs, controlled the occupation of the other tenants, and up to June, 
1873, collected the rents and paid them over to the plaintiff. After that, the 
plaintiff collected the rents, but had nothing else to do with the premises. 

“The debts secured by the original mortgages had not been paid, the securities 
were not taken up, and were not discharged, otherwise than as affected by the 
giving of the quitclaim deed and the bond. 

“We are of opinion that Pomeroy’s deed effected a change of title and pos- 
session in the property insured, within the meaning of these policies. The ab- 
solute record title passed by it to the plaintiff. He could convey the land, and 
give a good and indefeasible title as against Pomeroy. It was subject to attach- 
ment for his debts. He had all the rights, and was subject to all the liabilities, 
of owner as to all persons but Pomeroy. In these respects, the plaintiff’s power 
over the land was greater than that which he had before the deed, as mortgagee. 
On the other hand, Pomeroy parted with all power to convey as mortgagor, 
and all right to enforce or defend his title against a stranger. In these and 
other respects, he had not the same title which a mortgagor has in law and in 
equity under a recorded mortgage. The deed carried with it also a legal change 
of possession, notwithstanding the grantor remained in the occupation of part 
or the whole of the premises. 

“The force of these considerations is not controlled by the suggestion that 
upon the production of the unrecorded bond of defeasance the deed would not 
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in equity, as between the parties to it, be allowed to change the existing rela- 
tion of mortgagor and mortgagee, so as to give an absolute title to the grantee. 
The question is as to the effect of the transaction upon a party without notice, 
who has an interest in the property by virtue of a contract of insurance, and 
who has stipulated that no change of title shall be made. The statute declares 
that an absolute conveyance shall not be defeated or affected by an unrecorded 
defeasance ‘as against any person other than the maker of the defeasance or 
his heirs or devisees, or persons having actual notice thereof ;’ Gen. Sts. c. 89, § 15; 
and it has been decided that one who holds under a conveyance, but who has 
given an unrecorded bond of defeasance under which his grantor remains in 
possession, is liable, as owner, to be proceeded against for damages under the 
mill act. Hennessey v. Andrews, 6 Cush. [Mass.] 170. The decision is put 
solely upon the ground that by the statute the defeasance is wholly inoperative 
and void against any person but the maker and his heirs or devisees, or persons 
having actual notice, and shows that the provisions are not to be restricted to 
those who are in some sense parties to the deed, or can claim rights under it. 
And under a similar statute in Maine it was held that a policy, which provided 
that any change in the title to the property should avoid it, was made void by the 
absolute deed of the assured, though he took back a bond to reconvey which 
was not recorded. Tomlinson vy. Monmouth Ins. Co., 47 Me. 232.” Foote v. Hart- 
ford Ins. Co., 119 Mass. 259, 260. 

“This action is upon a policy of fire insurance in the Massachusetts standard 
form, containing a condition that ‘this policy shall be void if * * * without the 
assent in writing or in print of the company, * * * the said property shall 
be sold,’ etc. The policy was upon a building, and was issued to one Lane, who 
then owned the property, subject to a mortgage to the plaintiff, and the policy was 
made payable to the plaintiff, ‘mortgagee, as its interest may appear.’ The mort- 
gage contained a power to sell the property for a breach of the condition, and to 
convey to the purchaser an absolute title in fee simple, such that the mortgagor 
would be forever barred ‘from all right and interest in the granted premises, 
whether at law or in equity.’ Afterwards the plaintiff foreclosed the mortgage 
for a breach of the condition, and sold the property under the power, and became 
the purchaser at the sale. This was done without the knowledge or consent of 
the defendant, and the plaintiff has since held the estate under the title acquired 
by the sale. The question is whether this was a sale within the meaning of the 
word as used in the policy. 

“We see no good reason for doubt in regard to it. Coupled with the interest 
conveyed to the mortgagee was an independent power to make an absolute sale 
of the property, which should convey all the title, both of the mortgagor and the 
mortgagee. If any other person than the mortgagee had bought at the sale, 
there can be no question that the transfer would have been of a perfect title. 
The transaction is not changed in character or legal effect by the fact that the 
mortgagee became the purchaser. 

“Nor are the rights which the mortgagee would have had under the policy 
if the fire had occurred before the foreclosure of any consequence in the case. 
These rights were terminated and the ownership entirely changed and a new 
title created by the exercise of the power of sale. There was a sale of the property, 
within the meaning of the policy, without the consent of the defendant ,and 
thereupon all rights under the policy came to an end.” Boston Co-op. Bank v. 
Am. Ins. Co., 201 Mass. 350, 87 N. E. 594, 23 L. R. A. (N. S.) 1147. 

_. In the case at bar we find, first, the procuring of the insurance by the plain- 
tiff_ as sole owner, when in truth he had held a mortgage jointly with his wife, 
which had ripened into a sheriff’s certificate by virtue of foreclosure proceed- 
ings, which certificate was held by plaintiff and his wife jointly. Indorsements 
were made and mailed to the plaintiff, and we assume from the testimony that 
with ordinary prudence and such knowledge as he had of the English language 
he understood their import. After the indorsements were received by him, he 
procured a sheriff’s deed to be issued to himself and wife jointly, although he 
testifies that the wife had no interest in the property; yet the fact that she was 
a joint promisee in the note, one of the mortgagees in the mortgage and a grantee 
in the sheriff’s deed, it is hard to conceive that she was not interested, as ii 
seems reasonable to infer that the husband had knowledge thereof. The contract 
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of insurance was entered into and issued to the plaintiff as sole owner, con- 
taining the provision in the policy hereinbefore set forth. The provisions in the 
policy were placed there to enable the insurer to determine the extent of its 
risk and the nature and extent of the interest of the insured in the premises, 
and that it might have knowledge as to who was the holder of the title. When 
we remember the manifest object of such provisions and the explicit language 
used in the policy, we cannot escape the conclusion that the sale of the premises 
and the issuing of the sheriff’s deed did render the policies void. It may be that 
great hardship is sometimes imposed on innocent people by reason of such pro- 
visions in insurance policies, but that does not justify courts in refusing to 
enforce contracts as made by the parties if lawful. When the provisions are 
reasonable and tend to prevent incendiarism or carelessness which may inflict 
losses upon other persons’ properties in the vicinity, their language should at 
least be given its usual and ordinary meaning. When a sale of property is thus 
made, it is a simple matter to obtain the consent of the insurer if its risk is not 
materially increased, and, if it is so increased, why should it be subjected to a 
hazard that it has not assumed? 

The Supreme Court of New York, passed upon a matter of similar nature and 
in which the policy provided that it should be void if any change other than 
by death of the insured should take place in the title of the subject of insurance, 
and the insured executed a deed of the property insured, in which his wife 
joined, conveyed to the son intending thereby to prevent the enforcement of a 
certain judgment against the property. The deed was recorded, but no considera- 
tion was paid by the son, and there was no change of possession. The learned 
court held that it did constitute a change of title within the policy, rendering 
it unenforceable. Rosenstein et al. v. Traders’ Ins. Co. of Chicago, 79 App. Div. 
481, 79 N. Y. S. 736. 

At the close of all the evidence the defendant moved for a directed verdict 
upon the grounds that all the evidence submitted on the: part of the plaintiff 
and all of the evidence in the case and that the undisputed evidence did not 
warrant the plaintiff in recovering. The view that we have taken in holding that 
the defendant was not notified of the change of ownership as required by the 
terms of the policy and that he was not then the mortgagee, but at the time 
of the procuring of the insurance he and his wife jointly owned the sheriff's 
certificate of sale and that they thereafter became purchasers at the foreclosure 
sale and obtained a sheriff’s deed to the property and the negligence in failing 
to furnish the defendant with notice thereof, constitutes an absolute bar and 
precludes the plaintiff from recovering. In coming to that decision none of the 
other errors complained of by the appellant become material and controlling in 
this case. We have carefully observed each of the errors, but none of the errors 
assigned can possibly affect or control this decision, for the reason that the change 
of title is controlling and deprives the plaintiff from pursuing the right of re- 
covery. The trial court did not err in directing the verdict, and the order and 
judgment appealed from are hereby affirmed. 

Polley, P. J., and Campbell, Roberts, and Rudolph, JJ., concur. 


AUTOMOBILE INS. CO. et al. v. TEAGUE et al. No. 1187—5522. 
Commission of Appeals of Texas, Section B. April 15, 1931. 
37 Southwestern Reporter (2d) 151. 
4. INSURANCE. 

Provision rendering fire policy void if insured has or procures other insur- 
ance on same property, unless otherwise provided by indorsement, is reasonable 
and valid. : 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

5. INSURANCE. 


Contractor in procuring fire policy on dwelling under construction without 
owner’s knowledge, under building contract, held not agent of owner, and there- 
fore policy procured by owner in good faith was not rendered invalid under 
“other insurance” clause. 


Fire policy procured by owner of building under construction con- 
tained clause rendering policy void in case “insured now has, or shall here- 
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after make or procure, any other contract of insurance * * * on property 
covered in whole or in part by this policy,” unless otherwise provided by 
agreement indorsed thereon. Owner, pursuant to building contract, pro- 
cured fire policy without any knowledge that contractor had or would 
also procure policy for his own protection, and such fact was not dis- 
covered until after fire. Building contract required owner to keep im- 
provements insured in stipulated amount for benefit of contractor. It 
appeared that all parties acted in good faith and without knowledge that 
the other had also procured insurance on same property. 


(For other cases, see Insurance, Dec. Dig. § 336[2].) 


Error to Court of Civil Appeals of Second Supreme Judicial District. 

Suit by H. R. Teague against the Automobile Insurance Company and 
others, wherein the Chickasaw Lumber Company intervened. Judgment of the 
district court was modified and affirmed by the Court of Civil Appeals [19 S.W. 
(2d) 599], and the defendant Automobile Insurance Company and another, and 
the defendant Century Insurance Company, Limited, separately bring error. 

Judgment of the Court of Civil Appeals reversed, and judgment of the dis- 
trict court affirmed. 

E. G. Senter and Thompson, Knight, Baker & Harris, all of Dallas, for 
plaintiffs in error. 

Billingsley & Billingsley and Smith & Smith, all of Fort Worth, for defend- 
ants in error. 

Snort, P. J. 

In this case there were two applications for writ of error successfully prose- 
cuted, one by the plaintiffs in error, the Automobile Insurance Company, and 
the Fire & Marine Underwriters Agency, the two companies being substantially 
the same, and the other by the Century Insurance Company, Limited, of Edin- 
burg, Scotland. 

The judgment rendered in the Court of Civil Appeals reforms the judgment 
rendered in the district court, which was in favor of the Chickasaw Lumber 
Company, a partnership in so many words, but as well, substantially, also in fa- 
vor of H. R. Teague, the original plaintiff, against the plaintiffs in error, jointly 
and severally in the sum of $2,176.70, with interest thereon at the rate of 6 per 
cent. from July 20, 1927, and all costs, so as to make the judgment read in favor 
of the Chickasaw Lumber Company against the Century Insurance Company for 
$702.16 and against the plaintiffs in error for $1,474.54. 19 S.W.(2d) 599. 

The original suit was instituted by H. R. Teague, the owner of a recently 
erected dwelling house, which had been partially destroyed by fire, against the 
Automobile Insurance Company, which had issued to him, some twenty days be- 
fore the fire occurred, a fire insurance policy on the dwelling in the sum of 
$4,200, paying the annual premium due thereon, and also against some other par- 
ties, who were afterwards dismissed from the case, and who need not further be 
mentioned. The Chickasaw Lumber Company, a partnership, which had origin- 
ally erected the building, and afterwards had repaired it, under a contract to do 
so at its own expense, having a written lien thereon to secure the payment of 
the contract price, filed a plea of intervention in which it impleaded the Century 
Insurance Company. 

In the building contract, by virtue of the terms of which the lumber com- 
pany originally erected the dwelling, and afterwards repaired it when injured by 
the fire, is a recitation in substance that Teague agreed to keep the improve- 
ments insured in the sum of at least $4,000. Evidently in pursuance of this ob- 
ligation the owner, Teague, took out a policy of insurance during the time the 
lwelling was being erected, with the Automobile Insurance Company, in the 
sum of $2,100, paying the premium thereon, and after the building had been 
nearly completed, some twenty days before the fire occurred, he had this policy 

insurance canceled, and another issued for $4,200, paying the premium due 
thereon. After the fire had injured the building, its owner, H. R. Teague, sub- 
nitted proof of his loss to the Automobile Insurance Company, whose adjuster 
accepted same, and agreed with the owner upon the amount of loss he had sus- 

ined, upon the faith of which the lumber company, in pursuance of its con- 
ract, repaired the building and restored it substantially as it had originally been, 
neurring an expense of about $2,400. Before the Automobile Insurance Com- 
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pany had finally paid over the money, which its adjuster had agreed it was liable 
to pay, it discovered for the first time the fact that on the 3lst day of March 
the lumber company had taken out a policy of insurance in the name of the own- 
er and for their benefit, with the Century Insurance Company in the sum of 
$2,000. This was done without the knowledge on the part of the contractors 
that the owner had secured insurance on the dwelling, and also without any 
knowledge on the part of the owner. It appears that all the parties acted in 
good faith, but in ignorance of what the others had done until the agreement 
had been reached between the owner and the Automobile Insurance Company 
that the latter were liable for the loss and the amount of it. 

Each of the policies of insurance contained this provision: “This entire pol- 
icy, unless otherwise provided by agreement endorsed hereon or added hereto, 
shall be void, if the insured now has, or shall hereafter make or procure any 
other contract of insurance, whether valid or not, on property covered in whole 
or in part of this policy.” (Italics ours.) The Automobile Insurance Company, 
as well as the Century Insurance Company, pleaded the provision above quoted, 
claiming that under the undisputed facts, each of said policies was void. The 
judgment rendered by the trial courts the fact, the trial having been to the 
court without the intervention of the jury, that H. R. Teague and the Chickasaw 
Lumber Company are entitled to judgment against the Automobile Insurance 
Company, and that H. R. Teague is indebted to the Chickasaw Lumber Com- 
pany for more than the amount of the loss sustained, as well as the fact that 
the Century Insurance Company was not liable to the owner or to the lumber 
company, upon which facts judgment was rendered in favor of the lumber com- 
pany against the Automobile Insurance Company for the above-named sum, and 
it was further decreed that H. R. Teague and the Chickasaw Lumber Company 
take nothing against the Century Insurance Company. To this judgment the 
Automobile Insurance Company excepted and gave notice of appeal to the Court 
of Civil Appeals. 

The Supreme Court, on November 26, 1930 [32 S.W.(2d) 824], upon the 
recommendation of Section B, affirmed the judgment of the district court solely 
upon the ground that the plaintiffs in error had not filed a legally sufficient 
supersedeas bond, but afterwards a motion was granted permitting the Auto- 
mobile Insurance Company to file a new bottd [37 S.W.(2d) 155], which has been 
done, and it therefore now becomes our duty to decide the case upon its merits. 


It is the contention of the Automobile Insurance Company, as well as that 
of the Century Insurance Company, Limited, of Edinburg, Scotland, that neither 
is liable to H. R. Teague, or to the Chickasaw Lumber Company, because each 
policy issued by these companies, respectively, expressly provided that it should 
be void in the event of other insurance above the amount permitted in it. The 
amount of the policy issued by the Automobile Insurance Company is for $4,200, 
and that of the policy issued by the Century Insurance Company is for $2,000. 
The date of the former is May 12, 1927, and the date of the latter is March 31, 
1927, while the date of the first policy taken out by the owner was March 30, 
1927, and the* date of the building contract was March 24, 1927. This provision 
of the policies in question was material to the risk assumed in issuing them, and 
was also a reasonable one. Had the lumber company been authorized by the 
owner to take out the policy it did, after he had taken out the policy he did, 
this provision would have been violated, and would have rendered nugatory the 
obligations of both insurance companies, which otherwise they would have as- 
sumed. In other words, it is the contention of the Automobile Insurance Com- 
pany that both the owner and the lumber company forfeited all rights which 
they otherwise would have had, by reason of the fact that the lumber company 
took out another policy with the Century Insurance Company, notwithstanding 
the fact that the owner was not aware of this action on the part of the lumber 
company, and notwithstanding the further fact that the lumber company was 
ignorant of the fact that the owner had taken out a policy covering the same 
risk and for their benefit. 


[1-3] It also appears from the record that the building, when fully com- 
pleted, which was the subject of these policies of insurance, was to cost only 
the sum of $4,500, and that at the time the $2,100 policy was taken out, on 
March 30, 1927, a very small portion of the work necessary to be done, in order 
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to complete the building had been done. ‘This situation evidently was the con- 
trolling factor on the part of the owner, in carrying out his obligations to the 
contractor to insure the building for a least $4,000. It is always proper, in con- 
struing a written contract, to do so in the light of the circumstances surround- 
ing the parties. Lipscomb v. Fuqua, 103 Tex. 585, 131 S. W. 1061; Borden v. 
Patterson, 51 Tex. Civ. App. 173, 111 S. W. 182; Hoffer Oil Corp. v. Hughes 
(Tex. Civ. App.) 16 S.W.(2d) 901; Dublin Electric & Gas Co. v. Thompson 
(Tex. Civ. App.) 166 S. W. 113. The owner and the contractor had agreed that 
the owner would take the risk of damage or destruction to the materials, which 
were contemplated to be used in the final completion of the building, by taking 
out a policy of insurance and paying the premium in such an amount as that 
should the materials be destroyed at any time the contractor would lose nothing. 
So the owner did take out a policy of insurance for $2,100 and did pay the 
premium on this policy. Later, when the building was about completed, evi- 
dently having in mind his obligation to protect the contractor from loss in case 
of damage or destruction of the building, he had this first policy canceled and had 
another issued for $4,200, paying the premium on that policy, and also evidently 
intending all the while to perform the obligation he had assumed to keep insured 
from the time of its inception until its completion, the building in question in 
such a sum as would carry out the contract he had made with the contractor. 
According to the undisputed facts the owner did discharge this obligation, and the 
\utomobile Insurance Company, through its adjuster, did agree with the owner that 
it was liable for the loss occasioned by the partial destruction of the building. 
\fter it found out that the contractor had taken out a policy of insurance with 
the Century Insurance Company, it sought to evade its liability solely upon the 
ground that each of these policies had this provision inserted. Of course, the 
courts will declare a contract to be forfeited when the language is so clear and 
unmistakable that it was the intention of the parties for a forfeiture to occur, 
under the conditions clearly stated, but the courts will not declare a forfeiture, 
unless they are compelled to do so by latguage which will admit of but one 
construction, and that construction is such as compels a forfeiture. 


This record presents the situation that the Automobile Insurance Company 
would have paid this loss without question had it not discovered, before the 
money was actually delivered to the owner, or the contractor, who seems to 
have been entitled to it, that the contractor had on Marck 31, 1927, when the first 
policy issued by the Automobile Insurance Company was in existence, procur- 
ed from the Century Insurance Company another policy on the same building, 
and so the rights of the Automobile Insurance Company, as well as its liabilities, 
must be determined by considering whether the Century Insurance Company 
had become liable to the owner by reason of it having issued the policy at the 
request of the Chickasaw Lumber Company. If the owner authorized the 
Chickasaw Lumber Company, on March 31, 1927, to procure the issuance of this 
policy from the Century Insurance Company, knowing that he had the day before 
procured the issuance of a policy of insurance on the same building from the 
\utomobile Insurance Company, then giving due effect to the provision under 
discussion, embraced in the policies, neither the Automobile Insurance Company 
nor the Century Insurance Company would have been obligated to pay this owner 
anything whatever, and, of course, unless the owner was entitled to recover on the 
policy, the Chickasaw Lumber Company would not, because it had only a lien 
on the money, and if no money was forthcoming, no lien could attach. 


The Automobile Insurance Company cites us to no authority holding that, 
under these circumstances the rights of the owner became forfeited, though it 
does cite us to Insurance Company v. Edens (Tex. Civ. App.) 235 S. W. 671, 
wherein it appears that the person occupying the position of Teague, the owner 
in this case, had such knowledge through his duly authorized agent. Here, if it 
should be conceded that the lumber company was the duly authorized agent of 
the owner, it appears that this agent had no such knowledge, at the time it 
acted, that a policy of insurance had been taken out on the building. However, 
we are convinced that a proper construction of the language in the contract, in 
the light of the situation df the parties and their evident intention, compels the 
conclusion that the lumber company was not the duly authorized agent of the 
owner when it took out the policy on the building with the Century Insurance 
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Company, and if no such authority in fact existed, considering. the situation re- 
flected by the record, then the owner cannot be penalized by forfeiting his con- 
tract with the Automobile Insurance Company by reason of the unauthorized act 
of the lumber company. 


The contract, executed by Teague and wife to B. F. Richardson, the con- 
tractor, who afterwards transferred his rights to the Chickasaw Lumber 
Company, provides, among other things, that the contractor would, at his own 
expense, construct a certain building of five rooms, in consideration of $4,500 to 
be paid in the future, and evidenced by a promissory note, and also provided for 
an express mechanics’, materialmen’s, laborers’, and contractors’ lien on the prop- 
erty and the improvements, wherein, after reciting the situation, the owner 
agreed to keep the improvements on said premises insured in the sum of at 
least $4,000 for the benefit of the contractor, and in which it is provided that a 
failure to keep said improvements so insured shall authorize the contractor to 
have the property insured at the owner’s expense. The record does not dis- 
close that there was any such failure on the part of the owner to keep the 
premises insured. Upon the other hand, it does disclose the fact that the con- 
ractor was not authorized to insure the property, until such failure had occurred. 

The evident, ultimate, and vital purpose of the parties to the contract, be- 
tween the owner and the contractor, was to secure the contractor against loss or 
damage to the property by requiring the owner, at his own expense, to insure 
it in some solvent insurance company for the benefit of the contractor. Should 
we abandon this ultimate purpose of the parties, as reflected by the contract, by 
giving controlling effect to another provision, wherein it is provided that the 
contractor shall have the right to select the insurance company, with which the 
property was to be insured, we are confronted by the fact that the record does 
not affirmatively disclose that the contractor exercised this privilege of selecting 
the insurance company, and by the further fact that the contractor has so far 
suffered no loss by the act of the owner in failing to insure the property in some 
solvent insurance company, rendering immaterial, under the state of the record, 
this particular provision of the contract between the owner and the contractor, 
since it must be assumed that the Automobile Insurance Company is solvent 
in the absence of proof to the contrary. 


[4. 5] We therefore conclude that the act of the Chickasaw Lumber Com- 
pany, in procuring a policy of insurance from the Century Insurance Company, 
was not the act of the owner, so as to penalize him with a forfeiture of the 
benefits he sought to procure for himself and for the Chickasaw Lumber Com- 
pany, by procuring the issuance of the policy of March 30, 1927, and the can- 
cellation of said policy and the issuance of another on May 12, 1927. The pro- 
vision in all of these policies, which we have mentioned, has been held by the 
courts to be a reasonable one, and the purpose sought to be accomplished a 
proper one; but the courts will not permit insurance companies to use this pro- 
vision to escape payment of their just obligations, wherein no such situation ex- 
ists, as the parties contemplated should exist, when this provision should be made 
applicable. 

The Court of Civil Appeals, in its opinion, in reforming the judgment of the 
district court, evidently concluded that the policy of May 12, 1927, issued by the 
Automobile Insurance Company at the instance of the owner, and that of March 
31, 1927, issued by the Century Insurance Company at the instance of the Chicka- 
saw Lumber Company, were valid obligations on the part of the respective in- 
surance companies, in favor of the owner, and incidentally in favor of the Chicka- 
saw Lumber Company, and apportioned the losses sustained by the owner between 
these companies. The application of the Century Insurance Company calls in ques- 
tion the correctness of this conclusion reached by the Court of Civil Appeals. Since 
we have concluded that the policy issued by the Century Insurance Company 
was not authorized to be issued by the owner, it necessarily follows that the 
owner has no cause of action against the Century Insurance Company and that 
the Court of Civil Appeals erred in so holding. 


We recommend that the judgment of the Court of Civil Appeals be reversed 
and that of the trial court affirmed. 


Cureton, C. J. 
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Judgment of the Court of Civil Appeals reversed, and that of the district 
court affirmed, as recommended by the Commission of Appeals. 


AUTOMOBILE INSURANCE COMPANY OF HARTFORD, CONN., et al. 
v. H. R. TEAGUE et al. Motion No. 9407; No. 1187—5522. 
Commission of Appeals of Texas, Section B. March 18, 1931. 

37 Southwestern Reporter (2d) 155. 

On motion to file new bond. 

See, also, 19 S. W. (2d) 599; 32 S. W. (2d) 824. 

SHort, P. J. 

The plaintiff in error has filed a motion in the Supreme Court for permis- 
sion to file, at this time, a new bond amending its original bond filed herein, pay- 
able to H. R. Teague, Chickasaw Lumber Company, and Century Insurance Com- 
pany, Limited, of Edinburg, Scotland, and to any and all other parties adverse 
to it herein, in the amount and conditioned as required by law, because the Su- 
preme Court, in its opinion adopted, as rendered by Section B of the Commis- 
sion of Appeals, has held that the appeal bond heretofore filed by the plaintiff in 
error was and is defective, in that, it is not payable to all adverse parties, and be- 
cause it was its purpose and intention to file a bond payable to all adverse parties, 
and believed, in good faith, that it had filed such bond. 

Having held that the appeal bond filed by the plaintiff in error was fatally 
defective, and therefore having declined to discuss the merits of the case, and 
believing that the law permits the filing of a new bond, under such circumst:z ances, 
we recommend that the motion be granted, and that the plaintiff in error be given 
twenty days within which to file with the clerk of the Supreme Court a new bond, 

duly approved by the proper authorities, as the law provides in such cases. 

Cureton, C. J. 

Previous judgment of this court is set aside, and plaintiffs in error given 20 
days in which to file a sufficient appeal bond. 


FULLER v. SECURITY UNION INS. CO. No. 12385. 
Court of Civil Appeals of Texas. Fort Worth. Feb. 7, 1931. 
37 Southwestern Reporter (2d) 235. 
1. INSURANCE. 


Finding mutual contract between insurance agents, whereby accounts would 
be debited and credited as accounts accrued, held sustained by evidence. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 
2. INSURANCE. 

Evidence sustained finding that insurance agent by debits and credits of mu- 


tual accounts with another agent paid premiums on fire policies procured from 
1. 
iatter. 


(For other cases, see Insurance, Dec. Dig. § 198[6].) 
APPEAL AND ERROR. 


Jury’s fact findings supported by evidence must be accepted as true by ap- 
pellate court. 


(For other cases, see Appeal and Error, Dec. Dig. 1001[1].) 
4. INSURANCE. 

Fire policies held binding on insurer charging premiums against its agents and 
subsequently taking agents’ notes for premiums, though insurer never actually 
received payment before canceling policies. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

5. INSURANCE. 

Assignee of premium refunds acquired same rights to return by insurer of 
unearned premiums on insurer’s cancellation of policies as assignors possessed. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

6. INSURANCE. . 

Absence of authority from insurer to its agents to make debits and credits 
of agents’ mutual accounts with another agent held not to defeat latter’s recovery 


of unearned premiums as assignee of refunds on insurer’s cancellation of policies. 
(For other cases, see Insurance, Dec. Dig. § 198[1].) 
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Appeal from County Court at Law, No. 2, Tarrant County; P. J. Small, 
Judge. 

Action by W. F. Fuller against the Security Union Insurance Company. 
From an adverse judgment, plaintiff appeals. 

Reversed and rendered. 

W. M. Short and H. M. Harrington, both of Forth Worth, for appellant. 

John N. Jackson and Julian B. Mastin, both of Dallas, and King, Wood & 
Morrow, of Houston, for appellee. 

DUNKLIN, J. 

The Security Union Insurance Company issued five fire insurance policies to 
different owners of property situated in the city of Forth Worth. These policies 
were issued to different firms and individuals, and each of them stipulated for 
insurance for one year from date. Two of those policies bore date February 14, 
1928, one February 27, 1928, another March 20, 1928, and another May 19, 1928, 
and all were for different amounts. Each of those policies recited the payment 
of premium paid for one year, and each one stipulated that it would expire one 
year after its date. Each of the policies contained this stipulation: 

“This policy shall be cancelled at any time at the request of the insured; 
or by the company by giving five days’ notice of such cancellation. If this policy 
shall be cancelled as hereinbefore provided, or become void or cease, the premium 
having been actually paid, the unearned portion shall be returned on surrender 
of this policy or last renewal, this company retaining the customary short rate; 
except that when this policy is cancelled by this company by giving notice it shall 
retain only the pro rata premium.” 

All of those policies were canceled on October 25, 1928, by the insurance com- 
pany, acting under the provisions just quoted giving it the right to so cancel. 

The firm of Hard & Hard, who were engaged in the insurance business in 
Fort Worth at the time, issued all of those policies, signing the name of “Security 
Union Insurance Company, Fort Worth, Texas,” and they were duly authorized 
by the company so to do. At that time W. F. Fuller was likewise engaged in 
the fire insurance business in the city of Fort Worth and Hard & Hard issued 
the policies at his request. The parties to whom the policies were issued had 
applied to him for such insurance, but since he did not represent insurance com- 
panies who would issue the policies of the character desired, he procured their 
issuance through Hard & Hard, according to a custom between such agents when 
one could not supply his customer with the insurance desired and some other 
agent represented a company or companies who would issue such insurance. The 
policyholders paid the premiums recited in the policies to W. F. Fuller, the same 
being the full amount required to cover the insurance for one year from the 
respective dates of issuance. 

Fuller did not turn over the premiums so collected by him either to Hard & 
Hard or to the insurance company, but he credited the firm of Hard & Hard 
therewith on an account between those two agents, according to which account 
Hard & Hard then owed him a total greater than the amounts of premiums so 
collected. The amounts so owing to Fuller by Hard & Hard were not for 
premiums collected on insurance, but were for services rendered by Fuller in 
appraising property for a mortgage company for which Hard & Hard were also 
doing business. 

After the policies were canceled, Fuller issued to the holders of the same, 
policies in other companies represented by him and credited the parties taking the 
same with the amounts of the refunds on the old policies in the way of payment 
of premiums on the new ones. At the same time he took an assignment of such 
refunds to him in consideration of credits so given. 


This suit was instituted by Fuller to recover of the insurance company the 
amount of such refunds and he has appealed from a judgment denying him that 
relief. The case was submitted to a jury on special issues, which, together with 
the findings thereon, are as follows: 

“1. Did a mutual contract exist between plaintiff and Hard & Hard at the 
time in question, whereby accounts would be debited and credited by them as such 
accounts accrued? 

“Answer: Yes. 
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“If you answer ‘no,’ you need not answer further; but if you answer ‘yes, 
then answer: 

“2. Did the plaintiff by such debits and credits pay to Hard & Hard the 
premiums upon the policies described in plaintiff’s petition? 

“Answer: Yes. 

“3. Did Hard & Hard have authority from Security Union Insurance Com- 
pany to make the debits and credits, if any, of their mutual accounts with plaintiff? 

“Answer: No.” 

Testimony offered, conclusively proved that neither the defendant company nor 
the firm of Hard & Hard ever received any part of the premiums paid to Fuller 
by the policyholders, unless it can be said that the charge made by Fuller against 
Hard & Hard on the account he kept with them was equivalent to a payment of 
those premiums in money. It was proven by uncontroverted testimony that a 
custom prevailed among insurance agents doing business in the city of Fort Worth 
for one agent to procure insurance for his clients through an agent representing 
other insurance companies under certain conditions, the premiums for insurance 
so procured, in some instances at least, being collected by the first agent. Ac- 
counts between the two agents were kept in which each agent was charged and 
credited with the business done in pursuance of such inter-agency plan, and at the 
close of stated periods a balance would be struck and the account settled by 
payment from one agent to the other of the balance thus shown to be owing. 

However, it was a controverted issue under the testimony as to whether 
that custom related exclusively to premiums collected on insurance policies. The 
plaintiff's testimony was, in substance, that according to that custom he had the 
right to charge up against Hard & Hard demands against them growing out of 
any and all transactions whether arising in the insurance business or not, and 
therefore the charges made against Hard & Hard for appraisal work done for 
them in connection with the mortgage business for another company was a proper 
offset against the amount he owed Hard & Hard for the premiums collected on 
the policies in question. That testimony of plaintiff was flatly contradicted by 
that of the witness H. M. Hard, who testified that the custom of accounting 
between agents was confined solely to premiums collected for insurance, and that 
there was no custom for one agent to charge another agent on an account kept 
for inter-agency insurance with any debits arising from any other character of 
transaction. 

But the findings of the jury in answer to issues Nos. 1 and 2 were, in effect, 
iat the custom was as testified to by Fuller, and according to which he had the 
right to charge Hard & Hard for the service he had rendered them in appraising 
property for loans to the same extent as if those debits had arisen from insurance 
premiums. 


1 
t} 
ul 


The testimony of M. C. Spann, who was the special agent of the defendant 
company, was that the insurance company did not look to the insured for the 
premiums but looked only to the agent for the premiums due on policies issued 
by such an agent, and that defendant charged the premiums credited by plaintiff 
to Hard & Hard when the policies were issued. That testimony was corroborated 
by other witnesses, and there was no testimony to the contrary. The proof fur- 
ther showed that the defendant company terminated the agency of Hard & Hard 
about the time the policies in controversy were canceled, and took from them a 
promissory note covering all premiums with which they had been charged and 
had not remitted to the company, which note included the premiums on the 
policies in controversy, but which note has never yet been paid. J. M. Hard, a 
member of the firm of Hard & Hard, testified in part as follows: 


“At the time this note was executed in the Houston office of the company, 


ere was no understanding or collateral agreement regarding credits on the 
te 


th 
t * * * 


“Those policies were sent down to the Security Union’s office with a sight 
draft attached; they referred it back to Mr. Fuller and sent us a copy of the 
letter saying that the settlement would be made in our office. Well, there is 
where the transaction ended. We never got any further than that. And when 
that note was given, it included the premiums-on those policies, and is still in 
there today.” 
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Following are excerpts from Cooley’s Briefs on Insurance (2d Ed.), which 
announcements are well supported by authorities there cited: 

“So, if an insurance company charges the premium to the agent or broker 
through whom the policy is obtained, such transaction is equivalent to payment 
so far as the Company is concerned.” Volume 1 (2d Ed.) p. 716. 

“In general, the acceptance by an insurer of an insured’s note for the first 
premium will make the contract of insurance binding, even though the policy 
requires the premium to be paid before the contract shall become effective.” 
Volume 1, p. 719. 

“The agreement of an agent of an insurance company to take a note in 
payment of the premium is binding on the Company (Hughes [Hughs] v. 
Farmers’ Ins. Co., 4 Ohio Dec. 412, 2 Cleve. Law Rep. 125); and an agent 
authorized to close the contract of insurance by delivering the policy and collect- 
ing premiums has, in general, implied authority to accept notes for the premium.” 
Voume 1, p. 720. 

“Ordinarily the company must receive payment in lawful money to be 
bound; but if the company accepts a draft given by the insured on a third 
person, and receipts therefor, this will constitute payment (Texas Mut. Life 
Ins. Co. v. Munson, 2 Posey, Unrep. Cas. [Tex.] 649). So too, the note of a 
third person is payment, when the company accepts it in lieu of cash as 
premium payment (State Life Ins. Co. v. Little [Tex. Civ. App.] 264 S. W. 
319). * * * Premiums need not necessarily be paid in cash or its equivalent. 
They may be paid in services. Thus a company may agree to take advertising 
in payment for a premium, and if a company does so agree it must furnish 
the advertising matter. A failure to do so cannot affect the rights of the 
insured. (Kentucky Mut. Ins. Co. v. Jenks, 5 Ind. 96.)” Volume 2, p. 1635. 

“So an agreement made in good faith between an insurance agent, having 
authority to receive a premium, and the insured, that the agent shall become 
personally responsible to his principals for the amount of such premium, and 
the insured his personal debtor therefor, constitutes a payment of the premium 
as between the insured and the insurance company (Bouton v. American Mut. 
Life Ins. Co. 25 Conn. 542). And it is not necessary that the agreement be 
express. It may be based on a custom. Thus if an agent charges an insured 
with a premium when due, and credits the company with the payment to himself 
of such premium, intending to call upon the insured for the money when he 
needs it, as customary, this will constitute a payment by the agent for the 
insured, so that there can be no forfeiture for nonpayment.” Volume 4, pp. 
3642, 3643. 

[1-4] The findings of the jury in answer to issues Nos. 1 and 2 cannot be 
disturbed for lack of sufficient evidence to support them, and the facts so 
found must be accepted by this court as true. By reason of those facts, in 
connection with the further facts that the defendant company did not look to 
the holders of the canceled policies for the payment of the premiums for the 
first year, but charged the same against their agents, Hard & Hard, who repre- 
sented the company, and, later, took from Hard & Hard their promissory note 
covering those premiums, it cannot be denied that the contracts of insurance by 
the defendant company with the holders of those policies were valid and binding. 
Those policies expressly stipulated for payment by the defendant company to the 
policyholders of the unearned premiums in the event of cancellation of the 
policies. There were no pleadings on the part of defendants presenting the issue 
of fraud, accident, or mistake, nor of any special equities which would constitute 
a defense as against plaintiff's suit; nor could there be any such equities arising 
from any of the facts shown in the record. 

[5] It follows, therefore, that the plaintiff, as assignee of the policyholders. 
acquired the same rights to a return by the insurance company of the unearned 
premiums as was possessed by his assignors. 


[6] Furthemore, the absence of any authority from the defendant to Haid 
& Hard to make the debits and credits of their mutual accounts with plaintiff 
as found by the jury in answer to issue No. 3, could not have the effect to de- 
feat a recovery in this case, since by reason of the facts recited above, the 
defendant company was bound to return to plaintiff the unearned premiums 
independently of the fact so found by the jury in answer to issue No. 3. 
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Accordingly, the judgment of the trial court is reversed and judgment is 
here rendered in favor of plaintiff for the sum of $365.50, the same being ag- 
gregate of the unearned premiums due the holders of the canceled policies at the 
time of their cancellation, as shown by undisputed proof appearing in the 
record, together with 6 per cent. interest thereon from October 25, 1928, the 
date of such cancellations up to the date of this judgment. It is to be noted 
that Hard & Hard were not made parties to this suit, therefore any equities as 
between them and the plaintiff, or between them and the defendant, are not in- 
volved in any of the issues presented here. 


BRITISH AMERICAN ASSUR. CO. OF TORONTO, CANADA, v. MID- 
CONTINENT LIFE INS. CO. et al. 
No. 1257—5644. 
Commission of Appeals of Texas, Section B. April 15, 1931. 
37 Southwestern Reporter (2d) 742. 
1. INSURANCE. 

Violation of stipulation in policy respecting other insurance rendered each 
of fire policies void. 

Each of policies contained standard concurrent insurance clause, in 
substance, that entire policy, unless otherwise provided by an agreement 
indorsed thereon or added thereto, should be void, if insured then had 
or should thereafter make or procure any other contract of insurance, 
whether valid or not, on property covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

2. INSURANCE. 

Where mortgagee took insurance with mortgagor’s knowledge, and mort- 
gagor thereafter took additional insurance in violation of concurrent insurance 
clauses, latter policy could not be held valid, on ground mortgagor was not 
responsible for issuance of first policy. 

Evidence disclosed that first policy was procured by mortgagee with- 
out mortgagor’s knowledge or consent, but that mortgagor had ex- 
pressly contracted to insure property in favor of mortgagee and agreed, 
if he failed to do so, mortgagee was authorized to obtain insurance, and 
that mortgagor was duly notified of issuance of first policy, and that 
premium had been charged to his account. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

3. INSURANCE. 

Mortgagor, permitting policy to continue in force on learning of issuance, 
became bound by concurrent insurance clause of fire policy taken out by mort- 
gagee. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

4, INSURANCE. 

That fire policy issued to mortgagee was void as to mortgagor did not pre- 
vent recovery by mortgagee. 

Mortgage clause in policy expressly provided that policy as to mort- 
gagee should not be invalidated by any act or neglect of owner or mort- 
gagor, and mortgagee was not shown to be in any way responsible for 
issuance of second policy taken out by mortgagor in violation of concur- 
rent insurance clause. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

5. INSURANCE. 

Insurer paying fire insurance to mortgagee under policy void as to mort- 
gagor was entitled under terms of policy to be subrogated to mortgagee’s rights. 

Policy contained stipulation in mortgage loss payable clause providing 
that payment to mortgagee of sum for loss or damage, if insurer claimed 
as to mortgagor that no liability existed, insurer should, to extent of such 
payment, be subrogated to mortgagee’s right of recovery upon collateral 
for mortgage debt without impairing mortgagee’s right to sue. 


(For other cases, see Insurance, Dec. Dig. § 606[2].) 
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6. INSURANCE. 
Stipulation for subrogation in mortgage loss payable clause in fire policy held 
valid. ; 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Suit by Mid-Continent Life Insurance Company and another against the 
British American Assurance Company of Toronto, Canada, and the Continental 
Insurance Company of New York. Judgment for plaintiffs was affirmed as to 
the British American Assurance Company and reversed and rendered as to the 
Continental Insurance Company by the Court of Civil Appeals [21 S.W.(2d) 
1106], and the British American Assurance Company brings error. 

Judgments of district court and Court of Civil Appeals reversed, and judg- 
ment rendered. 

E. G. Senter, of Dallas, for plaintiff in error. 

T. M. West, of San Antonio, and Davenport, West & Ransome and J. 
Franklin Spears, all of Brownsville, for defendants in error. 

Leppy, J. 

There is no controyersy as to the facts in this case, as the trial court's find- 
ings are not challenged by any of the parties hereto. 

It is disclosed that defendant in error, A. A. Maupin, owned a five-acre tract 
of land near Harlingen, Tex., upon which was situated a residence. The defend- 
ant in error, Mid-Continent Life Insurance Company, held a valid and  sub- 
sisting lien against said property to secure the payment of vendor's lien notes, 
upon which Maupin was liable, in the principal sum of $4,500, the total amount 
due upon said indebtedness at the time of the trial being $5,806.49. 

The mortgagee holding this indebtedness, without the knowledge of defend- 
ant in error Maupin, procured the issuance of a fire insurance policy by plain- 
tiff in error, British American Assurance Company, in the sum of $4,000, cover- 
ing the building on the premises, the same being in favor of Maupin with the 
usual loss payable clause to the mortgagee. Defendant in error Maupin subse- 
quently learned of the issuance of this policy, and, after receiving such knowledge, 
procured the issuance in his favor, without any loss payable clause to the mort- 
gagee, a policy by the defendant in error Continental Insurance Company of 
New York in the sum of $4,000, covering the same property. 

The residence insured by these two policies was subsequently destroyed by 
fire, and this suit was instituted by the Mid-Continent Life Insurance Company 
against the British American Assurance Company on the policy, to which was 
attached the loss payable clause in its favor, and it also sought to recover against 
the Continental Insurance Company of New York upon an assignment of the 
amount due under its policy by the assured Maupin. 

The trial court rendered judgment in favor of the Mid-Continent Life In- 
surance Company against the Britist American Assurance Company for the full 
amount of its policy and in the sum of $1,500 against the Continental Insurance 
Company of New York under its policy for $4,000. The recoveries thus awarded 
amounted to $5,500, the agreed value of the property destroyed. 

The Court of Civil Appeals, 21 S.W.(2d) 1106, reversed the judgment against 
the latter company, but affirmed the recovery for the full amount of the policy 
issued by the British American Assurance Company. 

[1] Each of the policies covering this property contained the standard con- 
current insurance clause, which reads as follows: “This entire policy, unless 
otherwise provided by an agreement endorsed hereon or added hereto, shall be 
void if the insured now has or shall hereafter make or procure any other con- 
tract of insurance, whether valid or not, on property covered in whole or in 
part by this policy.” 

Under the settled law of this state the violation of the foregoing stipulation 
against other insurance rendered each of these policies void and barred any re- 
covery thereon by the assured. New Orleans Ins. Ass’n v. Griffin, 66 Tex. 232, 
18 S. W. 505; East Texas Fire Ins. Co. v. Blum, 76 Tex. 653, 13 S. W. 572; 
Orient Ins. Co. v. Prather, 25 Tex. Civ. App. 446, 62 S. W. 89; Wilson v. A&tna 
Ins. Co., 12 Tex. Civ. App. 512, 33 S. W. 1085; Hartford Fire Insurance Co. v. 
Post, 25 Tex. Civ. App. 428, 62 S. W. 140; Providence Washington Ins. Co. v. Levy 
& Rosen (Tex. Com. App.) 222 S. W. 216; AEtna Ins. Co. v. Waco Co. (Tex. 
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Com. App.) 222 S. W. 217; #®tna Ins. Co. v. Jackson (Tex. Civ. App.) 282 
S. W. 656, 657; Boatner v. Home Ins. Co. (Tex. Com. App.) 239 S. W. 928. 

[2, 3] It is argued that the second policy taken out by the assured is valid 
because he was not responsible for the issuance of the first. The evidence shows 
the first policy was procured without his knowledge or consent by the mort- 
gagee, who paid the premium thereon. Maupin, however, had expressly con- 
tracted to insure the property in favor of the mortgagee and agreed, if he failed 
to do so, the latter was authorized to obtain such insurance. He was duly 
notified of the issuance of the first policy, and that the premium therefor had 
been charged to his account. Under such circumstances the policy inured to his 
benefit. In any event he became bound by its terms when he acquired knowledge 
of its issuance and thereafter permitted it to continue in force. Camden Fire In- 
surance Co. v. Sutherland (Tex. Com. App.) 284 S. W. 927, 928. 

It is also claimed that, because this commission held in the above-cited case 
the second policy procured by the assured was valid and enforceable, such de- 
cision is authority for a similar holding in this case. That decision was based 
solely upon the proposition that the company at the time of the issuance of the 
second policy was shown to have had full knowledge of the existence of the 
first. That such fact formed the basis of the holding plainly appears from the 
opinion rendered by Judge Powell. In the course of the opinion it is stated: “As 
we have already shown, Sutherland had insurance largely in excess of the con- 
current insurance allowed by the policy in suit, and, under the provision last 
quoted [concurrent insurance clause], the policy in suit would be absolutely void 
but for the fact that the plaintiff in error [Camden Insurance Company] had 
knowledge of the Lloyd’s policy in such a way as to be now estopped from 
setting up this provision of the contract.” 

It is thus seen that the right to recover on the policy sued upon by Suther- 
land was due to the existence of facts sufficient to estop the insurance com- 
pany from taking advantage of the clause rendering the policy void in case of 
additional insurance. In the case at bar no basis exists for an estoppel, as neither 
insurance company, prior to the destruction of the property by fire, consented to 
or had any knowledge whatever of the policy issued by the other. 

[4] While the policy issued by the British American Assurance Company was 
void as to the owner or mortgagor, such fact does not operate to prevent a recovery 
by the mortgagee, the Mid-Continent Life Insurance Company, as the mort- 
gage clause expressly provides that the policy as to the mortgagee shall not be 
invalidated by any act or neglect of the owner or mortgagor. The mortgagee was 
not shown to be in any way responsible for the issuance of the second policy, 
nor did it have any knowledge of the existence thereof prior to the date the 
property was destroyed. 

15. 6] Plaintiff in error, British American Assurance Company, specially 
pleaded that its policy contained a stipulation in the mortgage loss payable clause, 
which provides: “On payment to such mortgagee of any sum for loss or dam- 
age hereunder, if this company shall claim as to the mortgagor or owner no 
liability existed, it shall to the extent of such payment, be subrogated to the 
mortgagee’s right of recovery and claim upon the collateral to the mortgage 
debt, without impairing the mortgagee’s right to sue; or it may pay the mort- 
gage debt, and require an assignment thereof and of the mortgage.” 

Plaintiff in error in this court concedes liability to the mortgagee for the 
face of the policy, but strenuously insists that the trial court should have given 
effect to the above stipulation and subrogated it to the security rights of the 
mortgagee to the extent that the recovery against it reduced the mortgagor’s 1n- 
debtedness. 

The clause relied upon is one found in all standard fire insurance policies. 
It is held with practical unanimity by the courts throughout the country, in- 
cluding our own, that where a policy contains this clause, and is void as against 
the assured because of his violation of some provision avoiding the same, the 
court should give effect to the agreement for subrogation by putting the insur- 
ance company in the place of the mortgagee to the extent the indebtedness against 
the owner has been reduced by payment under the policy. Alamo Fire Insurance 
Co. v. Davis, 25 Tex. Civ. App. 342, 60 S. W. 802; Washington Fire Ins. Co. 
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v. Cobb (Tex. Civ. App.) 163 S. W. 608; Boatner v. Home Ins. Co. (Tex. Com. 
App.) 239 S. W. 928; Walker v. Queen Ins. Co., 136 S. C. 144, 134 S. E. 263, 
52 A. L. R. 259 and note; Savings Bank vy. Schancupp, 108 Conn. 588, 144 A. 
36, 63 A. L. R. 1521 and note; Jones on Mortgages (8th Ed.) 506; Cooley’s 
Briefs on Ins., p. 628. 

Under the terms of the policy there is recognized a marked distinction be- 
tween the liability of the insurance company to the mortgagee and to the in- 
sured, its terms disclosing a clear purpose to create a liability to the mort- 
gagee when none would exist as to the insured. In such event the parties have 
expressly agreed that, upon payment by the insurance company of the loss to 
the mortgagee, the former shall be entitled to recover through the collateral to 
which it may be subrogated, money which, as against the mortgagor, it should not 
have been compelled to pay. 

There is no room for doubt as to the validity of such a stipulation for sub- 
rogation. The Supreme Court of Missouri, in Mosby v. Aftna Ins. Co., 285 Mo. 
242, 225 S. W. 715, 717, in discussing the validity of such a provision, said: 
“Neither positive law nor considerations of public policy prevent the making 
or enforcement of a contract provision of this sort. We see no reason why the 
parties are not free to enter into such an agreement if they see fit. The authori- 
ties, in cases in which the facts are such as those in the case at bar, are quite 
one way.” 

Some courts have gone so far as to hold, under a state of facts similar 
to those here involved, that an insurance company is entitled to subrogation, even 
though the policy contains no express provision therefor. Such rule is declared 
by the Supreme Court of Kansas in First National Bank of Springfield v. F. & 
M. Ins. Co., 104 Kan. 278, 178 P. 413. The conclusion was reached that, where 
the insurance company had paid the amount stipulated in a loss payable clause 
to the mortgagee, but had a valid defense as against the insured because of his 
breach of a provision of the policy, it was entitled to be subrogated to the 
security held by the mortgagee. 

The subrogation clause was placed in the policy for the express purpose of 
protecting the insurance company against the assured’s violation of the pro- 
visions thereof. For the court to decline to give effect to same would nullify the 
provisions for forfeiture to which the assured has expressly consented and thus 
make another and different contract from that which the parties have made for 
themselves. 

The payment by the insurance company to the mortgagee under the policy on 
the mortgagor’s indebtedness inured to the latter’s benefit to the extent his 
debt was thereby reduced. It, for all practical purposes, constituted a recovery 
by him under the policy. To deny the insurance company subrogation, under the 
circumstances, would allow the assured to obtain the full benefit of a polic: 
which because of the violation of its conditions he is not in good conscience en- 
titled to receive. He should not be permitted to receive indirectly a benefit from 
the policy which the law, because of his conduct, forbids him from receiving 
directly. 

The judgments of the trial court and the Court of Civil Appeals will be 
reversed, and judgment here rendered as follows: In favor of the Mid-Continent 
Life Insurance Company against the British American Assurance Company 
of Toronto, Canada, for the sum of $4,000, with interest thereon at the rate 
of 6 per cent. per annum from October 18, 1927; that the Mid-Continent 
Life Insurance Company take nothing as against the Continental Insurance 
Company of New York, and said company recover its costs in all courts; 
that a lien be decreed to exist in favor of the British American Assur- 
ance Company of Toronto, Canada, against the property belonging to A. A. 
Maupin, covered by the mortgage held by the Mid-Continent Life Insurance 
Company to secure the payment of the sum herein awarded against said com- 
pany, and that said lien be foreclosed against A. A. Maupin, and said property 
ordered sold as under execution, such sale being subject to the lien held by the 
Mid-Continent Life Insurance Company for any indebtedness remaining under 
its mortgage after the application of the amount herein awarded. The costs of 
the trial court will be assessed against plaintiff in error, and all costs of appeal 
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are adjudged against the Mid-Continent Life Insurance Company. 

Cureton, C. J. 

Judgments of the district court and Court of Civil Appeals reversed, and 
judgment rendered for plaintiff in error, as recommended by the Commission of 
Appeals. 


GIRARD et ux. v. VERMONT MUT. FIRE INS. CO. 
Supreme Court of Vermont. Franklin. May 5, 1931. 
154 Atlantic Reporter. 
1. INSURANCE. 

Under open mortgage clause of fire policy, mortgagee is appointee and not 
assignee, and contract is between insurer and mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

2. INSURANCE. 

Under open mortgage clause of fire policy, insurance is on property of 
mortgagor as owner and not on interest of mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

3. INSURANCE. 

Under open mortgage clause of fire policy, suit may be brought in name of 
mortgagor for benefit of mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

4. INSURANCE. 

Under open mortgage clause in fire policy, mortgagee’s rights are wholly de- 
rivative, and, if mortgagor burns property, mortgagee cannot recover. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

5. INSURANCE. 

In action on fire policy for benefit of mortgagee, evidence that mortgagee 
guaranteed assessments and paid one assessment was inadmissible when outside 
pleadings. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

7. INSURANCE. 

On question whether insured burned insured building, any fact or circum- 
stances indicating purpose to accomplish that fraudulent result was admissible. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

8. INSURANCE. 

That insured burned building covered by fire policy sued on might be estab- 
lished by circumstantial evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

9. INSURANCE. 

Each act and circumstance offered to prove fraudulent burning of insured 
building must contribute something to proof of fact, and, if circumstances are as 
consistent with innocence as with guilt, they should be rejected. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

10. INSURANCE. 
Construction of acts and circumstances offered to prove fraudulent burning 

f insured building freeing them from imputation of fraud must be accepted. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 

11. INSURANCE. 

_ Scope of testimony of acts and circumstances to prove fraudulent burning 

f insured buildings is left somewhat to trial court’s discretion. 
(For other cases, see Insurance, Dec. Dig. § 658.) 

12. INSURANCE. 

_On question of fraudulent burning of insured buildings, fact that witness was 
at insured’s farm to serve attachment was admissible to show insured was being 
pressed by creditors. 

(For other cases, see Insurance, Dec. Dig. § 658.) 
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14. INSURANCE. ; 

Evidence that witness could not find calves on insured’s farm just before 
burning of buildings was inadmissible on question of fraudulent burning when 
evidence showed no claim for insurance on the calves. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

16. INSURANCE. 

Evidence of removal of property by insured before buildings were burned 
was admissible on question of their responsibility for fire. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

17. INSURANCE. 

Evidence that insured claimed to have burned building falsely denied being 
at home at time of fire was admissible. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

19. INSURANCE. 

In action on fire policy for mortgagee’s benefit, evidence to show mortga- 
gee's interest was admissible. 

(For other cases, see Insurance, Dec. Dig. § 653.) 

IXxceptions from Franklin County Court; Allen R. Sturtevant, Judge. 

Action by Louis Girard and wife against the Vermont Mutual Fire Insur- 
ance Company. Judgment for plaintiffs, and defendant brings exceptions. 

Reversed and remanded. 

Argued before Powers, C. J., and Slack, Moulton, Willcox, and Thompson, 


P. L.. Shangraw, of Richford, F. L. Webster, of Swanton, and M. H. Alex- 
ander, of St. Albans, for plaintiffs. 


Fred 1,. Laird, of Montpelier, and George M. Hogan, of St. Albans, for de- 
fendant. 


Powers, C. J. 


JJ. 


This is an action on a fire insurance policy brought by the assured for the 
use atid benefit of a mortgagee of the property covered. It appeared that Louis 
Girard and his wife, Cora, owned and occupied a farm in Berkshire, which they 
had mortgaged to the Richford Savings Bank & Trust Company for the sum of 
$8,000. The buildings on the place were insured by the defendant by a policy 
which contained a provision that any loss on the real estate should be payable 
to the bank aforesaid as its interest might appear. The buildings burned, the 
company refused to pay, and this suit was brought. The defense is based upon 
the claim that the Girards or one of them burned the buildings to defraud the 
insurer. The trial below resulted in a verdict for the plaintiff, and the defendant 
excepted. 

[1-4] The rights of the parties here contending depend largely upon the 
clause in the policy making the loss payable to the bank. This clause is what is 
called the “open mortgage clause,” or the “loss payable clause.” It merely pro- 
vides that any loss shall be payable to the mortgagee as its interest may appear. 
Under such a provision, a mortgagee stands as an appointee, and not as an as- 
signee. The contract is between the insurer and the mortgagor; the insurance 
is on the property of the mortgagor as owner; it is not on the interest of the 
mortgagee. Soa suit on the policy is well brought in the name of the mortgagor 
for the use and benefit of the mortgagee. Powers v. New England F. Ins. Co., 
69 Vt. 494, 495, 38 A. 148. The rights of the latter in case of loss are wholly de- 
rivative, and cannot exceed those of the former. These propositions are well 
established. Home Loan & Finance Co. v. Fireman’s Fund Ins. Co., 221 Ala. 529, 
129 So. 470, 471; Grosvenor vy. Atlantic Fire Ins. Co., 17 N. Y. 391; Warbasse v. 
Sussex County Mut. Ins. Co., 42 N. J. Law, 203; Brunswick Sav. Inst. v. Commer- 
cial Union Ins. Co., 68 Me. 313, 315, 28 Am. Rep. 56; Brecht v. Law, Union & 
C. Ins. Co. (C. C. A.) 160 F. 399, 18 L. R. A. (N. S.) 197, 206; Collinsville Sav. Soc. 
v. Boston Ins. Co., 77 Conn. 676, 60 A. 647, 69 L. R. A. 924, 925; Fitchburg Sav. 
Bank vy. Amazon Ins. Co., 125 Mass. 431, 434; State Sav. Bank v. Shible Mut. 
Fire Ins. Co., 172 Minn. 122, 214 N. W. 926, 927. So it is that any defense that 
can be made by the insurer to a suit brought on the policy by a mortgagor tor 
his own benefit is equally available to it in a suit brought in behalf of the mort- 
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gagee. And, since a mortgagor who willfully burns the property insured can 
take no benefit under his policy, Rent-a-Car Co. v. Globe & Rutgers Ins. Co., 158 
Md. 169, 148 A. 252, 256, it follows that a mortgagee, whose only rights are what 
are afforded by the “open mortgage clause,” can take nothing in such circum- 
stances. Hocking v. Virginia F. & M. Ins. Co., 99 Tenn. 729, 42 S. W. 451, 39 L. 
R. A. 148, 63 Am. St. Rep. 862; Ford v. Iowa State Ins. Co., 317 Mo. 1144, 298 S 
W. 741, 56 A. L. R. 842; Westmacott v. Hanley, 22 Grant Ch. (U. C.) 382; Smith 
v. Germania F. Ins. Co., 102 Or. 569, 202 P. 1088, 19 A. L. R. 1444. If, then, the 
Girards willfully burned the buildings covered by the defendants’ policy, there 
can be no recovery here, though the bank be entirely innocent of any wrong. 

[5, 6] Subject to the defendants’ exception, the plaintiff was allowed to show 
that the bank, at some time long before the policy in question was issued, gave 
the company a written guaranty covering all assessments which might accrue on 
any policy insuring property on which the bank held mortgages, and that there- 
under it had paid one assessment on this very policy. This evidence was not 
relevant to any issue in the case, and therefore inadmissible. It was offered and 
received as tending to show a contractual relation between the company and the 
bank, based upon a sufficient consideration. But, as was objected to it, it was 
wholly outside the pleadings, and did not and could not affect the rights of the 
parties in any way. It was well calculated to impress the jury as a fact giving 
the bank a special advantage in the action on trial. 

It is true that this theory was not submitted to the jury as a basis of recovery 
or as affecting the rights of the parties in any way; but it was not alluded to in 
the charge of the court, nor in any way withdrawn or warned against. In these 
circumstances, and in view of the character of the evidence, we think it must 
have been prejudicial, and this exception must be sustained. This disposes of 
exceptions numbered from 1 to 8, inclusive. 

[7-11] Exceptions 9 to 14 relate to the exclusion of certain circumstantial 
evidence, consisting of acts and sayings of the Girards, together with certain 
conditions and circumstances tending, it was claimed, to establish the fraudulent 
charsetes of the fire. As we have often said, when fraud is the issue, the evi- 
dence necessarily takes a wide range. Niles v. Danforth, 97 Vt. 88, 95, 122 A. 
498: Downing v. Wimble, 97 Vt. 390, 394, 123 A. 433; Land Finance Corp. v. 
Sherwin Elec. Co., 102 Vt. 73, 80, 146 A. 72. So here, though the fraud in its 
ultimate aspect was the burning of the buildings, any fact or circumstance, be- 
fore or after that event, which in any way indicated a purpose to accomplish 
that fraudulent result, was admissible. Indeed, that ultimate fact might be whol- 
ly established by circumstantial evidence. Raithel v. Hall, 99 Vt. 65, 72, 130 A. 
749. And, when such evidence is resorted to, objections to testimony on the 
ground of irrelevancy are not favored, because the force and effect of circum- 
stantial facts depend largely upon their relation to each other; and acts and 
circumsté inces, although wholly unconclusive when separately considered, may 
by their number and joint operation be entirely sufficient to establish the factum 
probandum. Castle v. Bullard, 23 How. 172, 16 L. Ed. 424, 425. Nevertheless, 
each act and cire umstance, either by itself or in connection with other evidence 
admitted or offered in that connection, must contribute something to that result. 
If, when so considered, they are as consistent with innocence as with guilt, they 
should be rejected. They would not then afford a rational basis for inferring the 
ultimate fact: so would not be “fit to be considered.” Smith v. Martin, 93 Vt. 
111, 129, 106 A. 666, 674. Then, too, such acts and circumstances stand in the 
law of evidence like representations alleged to be fraudulent; if they are fairly 
susceptible of two constructions, the one that frees them from the imputation 
of fraud must be accepted. Moncion vy. Bertrand, 98 Vt. 332, 334, 127 A. 371. 
How far into these matters the testimony shall be allowed to go is, of necessity, 
left somewhat to the discretion of the trial court. Townsend v. Felthousen, 156 
N. Y. 618, 51 N. E. 279, 281; Thomas v. Miller, 202 Mich. 43, 167 N. W. 859, 860; 
First Nat. Bank v. Harvey, 29 S. D. 284, 137 N. W. 365, 369. 

The offer to show what Girard said after the fire about his plans, and the 
offer to show what was said when Girard paid his assessment, came within the 
rule just stated, and we cannot say that they were not properly excluded as a 
matter of discretion. 

[12-15] The defendant offered to show by the witness Wilder that he went 
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to the Girard farm late in the afternoon before the fire to serve a writ of attach- 
ment, and that he searched the barn and could find no calves there to attach. 
This was excluded, and the defendant excepted. In view of the nature of the 
defense, evidence that the plaintiffs were being pressed by creditors was a relevant 
fact. Commonwealth v. Haddad, 250 Mass. 391, 145 N. E. 561, 563; State v. Ro- 
senswieg, 168 Minn. 459, 210 N. W. 403, 405; State v. Gates, 197 Iowa, 777, 197 
N. W. 908, 909. If Wilder was then to serve a writ as stated, this fact should 
have been admitted. But, so far as this feature of the offer goes, it does not 
appear that any harm resulted from its exclusion; for the financial condition of 
the Girards was sufficiently shown. The search for cavles, if made, bore on an- 
other question. But its importance depended upon the further fact that the 
plaintiffs claimed insurance on calves in their proof of loss. If they did, this 
search would have a tendency to prove one of the steps in the general scheme 
to defraud the company. But the plaintiff objected on the ground that there 
was then no evidence in the case that such insurance was claimed, stating that 
the proof of loss, Plaintiffs’ Exhibit 4, was admitted only to show the claim for 
loss on the real estate; and the transcript sustains this claim. So when this 
offer was made it was inadmissible; for the rule is that, to secure a reversal for 
the exclusion of evidence, it must be shown that it was admissible in the then 
present aspect of the case. State v. Lapan, 101 Vt. 124, 132, 141 A. 686. 


[16, 17] Evidence was introduced by the defendant tending to show that, 
prior to the fire Girard had caused six truck loads of furniture and other personal 
property, including stanchions from the barn, to be transported to a farm in 
Georgia some 30 or 35 miles away, and there stored, that these loads went in 
the night, and that the last one went the night before the fire. This line of evi- 
dence also tended to show that this property was taken out of the buildings 
to the truck by Girard and his children, and that Mrs. Girard was present and 
gave some assistance. The defendant improved Thomas Laden as a witness. He 
held a second mortgage on the farm and a chattel mortgage on the personal 
property. The defendant offered to show by him that, on the day after the fire, 
Girard, in answer to his questions, told him that he was away the night of the 
fire, and that neither he nor any one else had taken away any of the furniture 
or other property. This was excluded, and the defendant excepted. That the 
removal of the property above referred to was evidence tending to show that 
Girard and his wife or one of them were responsible for the fire is not question- 
ed. People v. Smith, 162 N. Y. 520, 56 N. E. 1001; State v. Mann, 39 Wash. 144, 
81 P. 561; Patrick v. State, 18 Ala. App. 335, 92 So. 87, 88. But evidence of that 
fact, by the testimony of Laden, was afterwards admitted. So nothing can be 
claimed here so far as its exclusion is concerned. But the fact that he falsified 
as to where he was at the time of the fire, if he did so falsify, was also an in- 
criminating circumstance, and should have been received. Barrill, Cir. Ev. 460, 
468. It is claimed that the evidence did not tend to show that Girard was at 
home at the time of the fire. It is true that the witnesses who saw a man at the 
door that night with a lantern did not identify him as Girard, but the circum- 
stances indicate that it was, and Mrs. Girard, according to the evidence, told the 
Duvals how the family drove into a side road and three of them went back and 
set the fire. This testimony evidently referred to Girard and the boys, or at 
least the jury could so infer. Girard’s falsehood as to his whereabouts is in 
the law of evidence like attempting to conceal one’s identity, as in State v. Tay- 
lor, 70 Vt. 1, 39 A. 447, 42 L. R. A. 673, 67 Am. St. Rep. 648; attempting to get 
witnesses “out of the way,” spoken of in State v. Barron, 37 Vt. 57, 61; asserting 
a falsehood when charged with crime, as in State v. Bradley, 64 Vt. 466, 470, 24 
A. 1053; flight, as in State v. Chase, 68 Vt. 405, 409, 35 A. 336; a false alibi, as in 
State v. Ward, 61 Vt. 153, 194, 17 A. 483, and State v. Manning, 75 Vt. 185, 189, 
54 A. 181; an attempt to persuade one to speak falsely, as in State v. Manley, 82 
Vt. 556, 557, 74 A. 231; introducing false and fabricated evidence at the trial, as 
in State v. Williams, 27 Vt. 724, 726, and State v. Magoon, 68 Vt. 289, 292, 35 A. 
310; falsely attempting to fasten guilt upon another party, as in State v. Totten, 
72 Vt. 73, 78, 47 A. 105. 


The exclusion of this part of the offer was error. The offer of Laden’s talk 
with Girard about calves was properly rejected, for the reason that it did not 
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go far enough to disclose that the expected testimony would be of any probative 
value. 

[18, 19] There was no harmful error in the admission of the note and mort- 
gage held by the bank. In the first place, the existence of this incumbrance on 
the real estate had already appeared by the application, the policy, and the proof 
of loss. It was alleged in the complaint, and it was not denied in the answer or 
at the trial. Then, too inasmuch as this suit was brought and carried on for the 
use and benefit of the bank it was necessary to show the bank’s interest so that 
it might control the judgment until its claim was extinguished. And, finally, 
counsel for the defendant admitted when the papers were offered that they were 
admissible for the purpose of showing how much was due the bank. 

No claim is here made that such evidence should be addressed to the court 
and not to the jury, so we give it no attention. 

[20] There was no error in excluding Larock’s opinion about the person 
or persons seen at the Girard house on the night of the fire. The circumstances 
were not complicated or obscure; Larock said that it was only a very few sec- 
onds after he saw the man with the lantern that he saw the person in the house. 
The jury could say as well as the witness whether it was possible that two per- 
sons were there. 

The defendant called the clerk of the court as a witness, and offered to show 
by him (1) the record of a foreclousre brought by the bank against Girard and 
the Ladens prior to the fire; and (2) the record of the conviction of Louis Girard 
for burning these buildings with intent to defraud the defendant. The offers 
were excluded, and the defendant excepted. 

[21] The first offer was properly excluded because the only ground on which 
it was offered was “in order to get the full record of the parties to that proceed- 
ing in the case.” This reason was wholly inadequate, and the facts tendered 
were irrelevant to any issue being tried. 

[22] The second offer requires more attention. As we have seen, anything 
that would be a defense as against the Girards would be a defense against the 
bank. But it does not follow that such a defense could be proved by the record 
referred to or even be evidenced thereby. There is a vast difference in admitting 
a judgment to prove its rendition, and admitting it to prove the facts on which 
it is predicated. 

For the former purpose, if relevant, it may always be given in evidence; for 
the latter purpose it is not admissible in a civil suit, though such facts are di- 
rectly in issue. This doctrine is supported by the great weight of authority, 
though cases are to be found to the contrary. The reasons for the rule are well 
stated in Interstate Dry Goods Stores v. Williamson, 91 W. Va. 156, 112 S. E. 
301, 31 A. L. R. 258, and the whole subject, together with a collection of the ca- 
ses, is covered by a note thereto. Our own cases are in accord. Quinn v. Quinn, 
16 Vt. 426: Robinson yv. Wilson, 22 Vt. 35, 36, 52 Am. Dec. 77; Fratini v. Caslini, 
66 Vt. 273, 276, 29 A. 252, 44 Am. St. Rep. 843. These cases put the matter on 
the ground that the convictions evidenced by the record may have been obtained 
on the testimony of the person in whose favor it is offered. But, as Chief Jus- 
tice Shaw said in Mead v. Boston, 3 Cush. (57 Mass.) 404, 407, “It is not the fact, 
that the verdict was or was not obtained upon the testimony of the plaintiff, or 
fi some other party interested, that renders the conviction incompetent evi- 
dence, but it is rejected because it is res inter alios.” 


It is earnestly argued that a distinction exists between the case in hand 
and other cases in its general class, and that public policy requires us to accept 
the view of the law contended for by the defendant, but we are not willing to 
conform to this argument, and are quite content to leave the law of the subject 
as we find it. We have tried to make it plain that the guilt of the Girards would 
be a complete defense here; all we hold is that guilt must be proved anew and 
cannot be established in whole or in part by the record of Girard’s conviction. 

The defendant argues that to permit a recovery by an assured who has de- 
liberately set fire to his property “shocks the most fundamental notions of jus- 
tice.” We quite agree. But the fact that the assured did set the fire cannot be 
assumed: it must be proved; and that proof must be of such form and character 
as the rules of evidence require. 

In our discussion of the exception last disposed of, we have deliberately 
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broadened the scope of it. The record was offered as a bar. It is so treated in 
the answer. But, inasmuch as the case is to go back for a retrial, we have 
deemed it best to cover the whole question of the record’s admissibility. 

[23] An exception was taken to the charge, but it is not briefed, and we treat 
it as waived. 

The defendant moved for a verdict, in arrest of judgment, and for a judg- 
ment, but as the retrial may materially change the case made by the proof, 
we do not consider the exceptions saved when these motions were overruled. 

Judgment reversed, and cause remanded. 

Note.—Willcox, J., sat in this case, but took no part in the decision. 


STANKIEWICZ v. HARTLAND FARMERS’ MUT. FIRE INS. CO. 
Supreme Court of Wisconsin. May 12, 1931. 
236 Northwestern Reporter 596. 
1. INSURANCE. 

Director of town mutual fire insurance company held to have apparent author- 
ity to consent to assignment of policy. 

(For other cases, see Insurance, Dec. Dig. § 207[2].) 

2 INSURANCE. 

Apparent authority of director of town mutual fire insurance company to con- 
sent to assignment of policy held equivalent to actual authority as to persons deal- 
ing with company. 

(For other cases, see Insurance, Dec. Dig. § 207[2].) 

3. INSURANCE. 

Town mutual fire insurance company, in assignee’s suit on policy, held, under 

circumstances shown, estopped to claim absence of consent to assignment. 
Insured, under town mutual fire insurance policy, conveyed premises 
and signed blank assignment printed on hack thereof. Assignee sent policy 

to agent of insurer, who was also a director, to have assignment perfect- 

ed, and paid regular transfer fee. Subsequently agent returned policy 

without consent to assignment being signed, and told assignee that he had 

fixed it up and that it was all right. About two and one-half years later 
loss under policy occurred. Agent of insurer had no authority to consent 

to assignment, but there was nothing in the policy or the by-laws printed 

thereon to indicate that agent could not give such consent. 

(For other cases, see Insurance, Dec. Dig. § 207[2].) 

\ppeal from a judgment of the Circuit Court for Brown County; Henry 
Graass, Circuit Judge. Affirmed. 

Action on fire insurance policy commenced June 7, 1929; judgment for plain- 
tiff entered September 22, 1930. Defendant appeals. 

The plaintiff sues on an insurance policy issued by the defendant, a town 
mutual company, to one Aldrich, to recover for a total destruction of a barn by 
fire. Aldrich sold and conveyed the premises to the plaintiff and signed a blank 
assignment printed on the back of the policy. The plaintiff sent the policy to an 
agent of the company, who was also a director, to have the assignment perfected. 
The agent wrote in the blanks in the printed form of assignment the names of 
the plaintiff and Aldrich and the date of the assignment. Below the assignment 
was printed a blank form of consent to the transfer with space for “signature of 
company” without designation of the officer who should execute it. A while aft- 
er sending the policy to the agent, the plaintiff went for it and received it back 
from the agent without the consent to the assignment being signed. The plain- 
tiff cannot read or write. He paid the agent 50 cents for completing the trans- 
fer, which is the regular fee for executing a consent. The agent told him he 
had “fixed it up” and “it was all right.” The plaintiff relied on this statement and 
supposed the assignment was perfected and rested on that belief two and a half 
years before the loss occurred. Aldrich had paid a premium of $35.80 for in- 
surance for five years from October 18, 1923, and assigned the policy December 
21, 1925. The company refused payment on the ground that it had not consent- 
ed to the assignment. Agents of the company had no authority to consent to 
assignments. The secretary of the company regularly acted for the company 
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in giving and signing such consent. There was nothing in the policy or the by- 
laws printed thereon to indicate that an agent could not give such consent. The 
policy provides that the policy shall be void if it be assigned before a loss; that 
“a share of the policy can be transferred by the insured if the corporation gives 
its consent”; that the company “may by endorsing the policy continue the insur- 
ance”; and that if a “transfer” is made “without the consent of the company the 
liability shall cease.” It also provides that no officer or agent shall have power 
to waive any condition or stipulation of the policy except such as by the terms of 
the policy may be the subject of agreement indorsed thereon in writing, or be 
deemed to have waived any such unless so indorsed, and that no privilege or 
permission affecting the issuance shall exist or be claimed by the insured unless 
so written. 

The case was tried to the court, who found the facts respecting the transfer 
and consent as above stated upon sufficient evidence, and also found that the 
agent, who had been an agent of the company for eleven years had previously 
signed consents to assignments, but we find no evidence that he had so signed. 
The court concluded that the company was estopped to deny that it had consented 
to the assignment, and gave judgment for the amount for which the building was 
insured. 

Winter & Winter, of Shawano, for appellant. 

Lehner & Lehner, of Oconto Falls, for respondent. 

Fow Ler, J. 

The appellant assigns as error the conclusion of the court that the defendant 
is estopped from claiming the assignment of the policy was not consented to by 
the company. 

The trial court’s conclusion was apparently based on Spohn v. National Fire 

Ins. Co., 190 Wis. 446, 209 N. W. 725, which held that the company was estopped 
to deny that its consent to an assignment of a policy had been given when its 
agent had been requested to perfect the assignment and had told the assignee that 
all the requisites necessary to perfect it had been complied with and he was 
fully protected. In that case the agent had authority to act for the company 
in consenting to the assignment. Here the agent in fact did not have such author- 
ity. This case is distinguishable in that respect. 
[1-3] However, the plaintiff sent the policy to one who was not only an agent 
a director of the company, with request to him in effect that the company 
ake such action as was necessary to render the assignment effectual. The plain- 
tiff lived remote from the home office of the company, if a town mutual company 
has a home office, in view of the fact that it has no regular place of business un- 
less the private residence of the president or secretary or perhaps any one of 
a half dozen or more others can be considered as such. The plaintiff was an 
ignorant man, unable to read or write, unacquainted with the manner of trans- 
acting insurance business, and not informed of any special limitations of the au- 
thority of the director to whom he sent the policy. He applied to the director 
to have done whatever was necessary to be done by the company to effectuate 
the insurance on his building, and paid him the fee for having this done, him- 
self not knowing what should be done or who should do it, but assuming that 
his request would be complied with, and relied on the assurance given by the 
director that it had been complied with. Nearly three years of the term of in- 
surance had yet to run. It was plainly the duty of the company upon the plain- 
tiff's application either to consent to the assignment of the policy or return to 
the plaintiff the unearned premium. Somebody had to act for the company upon 
the plaintiff's application. We consider that a director of the company had ap- 
parent authority so to act. Apparent authority is equivalent to actual authority 
as far as persons dealing with the company are concerned, and, under the rule 
of the Spohn Case, supra, the company is estopped to deny that its consent to 
the assignment was given. 

The judgment is affirmed. 
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MARINE 


In re THURSTON. No. 279. 
Circuit Court of Appeals, Second Circuit. April 6, 1931. 
48 Federal Reporter (2d) 578. 
1. INSURANCE. 

Stipulation in marine policy for umpire whose repair specifications should be 
final held not to authorize umpire to award damages (United States Arbitra- 
tion Act § 5 [9 USCA § 5]). 

Policy provided that, if surveyors appointed by insurers and assured 
cannot agree, either party may apply to federal District Court for appoint- 
ment of umpire under United States Arbitration Act § 5 (9 USCA § 5), 
and that surveyors, or umpire, if it shall become necessary to name one, 
shall make specifications in writing, stating amount of work and manner 
in which it shall be done to make vessel good in respect of any damage 
caused by disaster. Such specifications were to be binding on both parties 
as to extent of damage and manner in which work should be done, sub- 
ject to policy terms and conditions and question whether disaster and re- 
sulting loss or damage were covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 567.) 

2. INSURANCE. 

No judgment could be entered on report of umpire, appointed under marine 
policy, noting repair specifications, parties having stipulated report be conclu- 
sive (United States Arbitration Act §§ 5, 8, 9 [9 USCA §§ 5, 8, 9]). 

Under United States Arbitration Act § 8 (9 USCA § 8), provision is 
made for entry of decree on award if basis of jurisdiction because of ac- 
tion otherwise justiciable in admiralty, and “party claiming to be aggrieved 
may begin his proceeding hereunder by libel and seizure of the vessel 
* * * according to the usual course of admiralty proceedings.” By sec- 
tion 9 (9 USCA § 9), decree might be entered if parties stipulated for 
arbitration and that judgment should be entered on award. But here par- 
ties did not bring dispute under either section, but stipulated that report 
of umpire would be conclusive on them. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 
£, INSURANCE. 

Provision in marine policy for umpire to make specifications for repairs, to 
be conclusive on parties, eld not to substitute arbitration for suit. 

(For other cases, see Insurance, Dec. Dig. § 567.) 

4. INSURANCE. 

Court had no jurisdiction to confirm report of umpire appointed by it under 
marine policy not substituting arbitration for suit, but providing that a board 
should determine specifications for repairs, which determination should be con- 
clusive (United States Arbitration Act §§ 5, 8,9 [9 USCA §§ 5, 8, 9]). 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

Appeal from the District Court of the United States for the Western District 
of New York. 

Application by Edward Thurston to appoint an umpire pursuant to the United 
States Arbitration Act, under an agreement contained in a marine policy of in- 
surance issued by the Northwestern Fire & Marine Insurance Company. From 
an order confirming the report as modified, Edward Thurston appeals. 

Reversed, with directions. 

Single & Hill, of New York City (Forrest E. Single, of New York City, 
of counsel), for appellant. 

William F. Purdy, of New York City (John E. Purdy, of New York City, 
cf counsel), for appellee. 

Before Manton, Swan, and Augustus N. Hand, Circuit Judges. 

Manton, Circuit Judge. 

Appellant’s barge sank in the New York State Barge Canal. A marine in 
surance policy covering the barge provided that in the case of loss a survey 
should be made by surveyors, one appointed by each party, and, if they failed 
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to agree, an umpire might be appointed pursuant to the United States Arbitra- 
tion Act, § 5 (9 USCA § 5). An umpire was appointed by the court. After a 
consideration, he made specifications of the work required to repair the damage 
and stated how it should be done. The appellant moved to direct him to 
amend his report, and the appellee moved for a confirmation of the report as 
made. The order appealed from confirmed the report, but struck out therefrom 
the following paragraph: 

“It is the opinion of the undersigned that the reasonable cost of foregoing 
recommended repairs will not exceed the sum of $5,889.40, which is the actual 
financial loss which the assured has suffered by reason of damage sustained in 
the disaster for which the surveys were made.” 

The appellant complains of the order confirming the report as modified. 

[1] The clause of the policy providing for the appointment of the umpire 
reads: 

“If the surveyor appointed by these Insurers cannot agree with the surveyor 
ippointed by the Assured upon an umpire, either party hereto may apply to 
the United States District Court for the District in which the home port of the 
vessel insured hereunder is located, for the appointment of an umpire pursuant 
to the United States Arbitration Act. The surveyors, or the umpire, if it shall 
hecome necessary to name one, shall make specifications in writing, clearly stat- 

both the amount of work and the manner in which it shall be done to make 
said vessel good in respect of any damage caused by the disaster. * * * Such 
specifications shall be binding both upon the assured and these Insurers as to 
the extent of damage and the manner in which the work shall be done, subject, 
nevertheless, to the policy terms and conditions and the question of whether or 

t the disaster and resulting loss or damage are covered by this policy.” 

In this manner, the parties to the policy of insurance in dispute, as to nam- 
ng the umpire, agree to take advantage of section 5 of the United States Arbi- 
tration Act (section 5, title 9, U. S. Code [9 USCA § 5]) by petitioning the 
District Court to appoint one. His duty was to determine the amount of the 

rk and the manner in which it should be done and his determination, to be 
binding on hoth parties. By the stipulation of the parties, he was to make no 

ard fixing the amount of damages. His report was solely for the purpose 
of determining how the repairs should be carried out, and had nothing to do 
th the amount of the ultimate liability. The specifications were to be bind- 
is to both the assured and the insurer, “subject, nevertheless, to the policy 
terms and conditions and the question of whether or not the disaster and re- 
lting loss or damage are covered by this policy.” Other provisions of the 
United States Arbitration Act were not made applicable by the parties. 





[2] They did not stipulate for arbitration under this act. But the court con- 
rmed by order a report which recited the appointment of the umpire, the fact 
it a survey was made of the barge and the repair specifications noted, and 
ommended the various repairs to be made. No judgment could be entered on 

report. Under the United States Arbitration Act § 8 (9 USCA § 8). pro- 
vision is made for the entry of a decree upon the award “if the basis of juris- 
liction be a cause of action otherwise justiciable in admiralty,” and “the party 
claiming to be aggrieved may begin his proceeding hereunder by libel and seizure 

the vessel or other property of the other party according to the usual course 
admiralty proceedings.” By section 9 of the act (9 USCA § 9) the decree 
ht he entered if the parties had stipulated in their policy for arbitration and 
judgment of the court should be entered upon the award made pursuant to 
irbitration. But here the parties did not bring their dispute within either 
section 8 or section 9 of the act. On the contrary, as above pointed out, they 
ulated that the report of the umpire would be conclusive upon them. The 

r sections of the United States Arbitration Act are inapplicable here, 

[3, 4] Since the policy does not substitute arbitration for a suit under it, 

provides for a board to determine the facts as found here, which shall be 

lusive upon the parties (American Steel Co. v. German-American Fire Ins. 
| [C. C. A.] 187 F. 730; Toledo S. S. Co. v. Zenith Transp. Co., 184 F. 391 
C. A. 6]; Wurster v. Armfield, 175 N. Y. 256, 67 N. E. 584: Matter of 
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Fletcher, 237 N. Y. 440, 143 N. E. 248), there was no jurisdiction in the court 
below to confirm this report. 

The order will therefore be reversed, with direction to dismiss the petitior 
for confirmation of the report. In re Woerner, 31 F. (2d) 283 (C. C. A. 2). 

Orde r reversed 


NEARHOFF vy. HOME INS. CO. OF NEW YORK et al. No. 22850 
Supreme Court of Washington. April 27, 1931. 
298 Pacific Reporter 427. 
1. INSURANCE 
Vessel entering port for repairs and = thereafter starting toward anothe: 
port for additional repairs ts not on “voyage,” as regards deviation affecting 
msurer’s lability (Rem. Comp. Stat. § 7183). 

Policy of marine insurance on ferryboat involved was confined to 
established run between certain islands, but granted permission for vessel 
to make occasional trip to Seattle or other approved port on Puget Sound 
for repairs. It appeared that vessel was taken in good faith to approved 
port where some repairs were made, but it was found that certain repairs 
could not be made there but could be made in Seattle, whereupon vessel 
was taken out into that part of Puget Sound customarily traversed by 
that class of vessels running from vicinity to Seattle, and vessel was thet 
accidentally burned 


2 


(For other cases, see Insurance, Dec. Dig. § 314.) 
2. INSURANCE 

That conditional seller and buyers of insured vessel mutually canceled cor 
tract held not “sale or transfer” within cancellation clause of policy. 

It appeared that insurer knew, when it wrote policy in question, that 
nsured vessel was held under a conditional sale contract, and that policy 
made loss payable to the conditional seller and the conditional buyers as 
their respective interests might appear. 

(For other cases, see Insurance, Dec. Dig. § 312.) 
5. INSURANCE 

That conditional seller of insured vessel canceled contract and became buyer's 
partner involved no “change in management” within policy's cancellation clause 

(For other cases, see Insurance, Dec. Dig. § 312.) 

Department 1 

\ppeal from Superior Court; Whatcom County: Edwin Gruber, Judge. 

\ction by Willis Nearhotf against the Home Insurance Company of Ne\ 
York, John Corcoran, Jr, and another Krom a judgment for plaintiff and fort 
lefendant last named, defendant first named appeals. 


: Cosgrove & Terhune, of Seattle, and Walter B. Whitcomb, of Bellingham, 


W. FL Fisher, of Bellingham, Lloyd L. Black, of Everett, and Thomas R 
Waters, of Bellingham, for 1 
MircuHenn, J 


This action was brought by Willis Nearhoff against the. Home Insurance 
Company of New York, a corporation, to recover on a policy of marine insur 
ance on a ferryboat City of Clinton, totally destroyed by fire on March 23, 1929 
The policy provided “loss payable to W. Nearhoff, John Corcoran and Hiram 
Tuttle as their respective interests may appear.” The policy appears to be « 
the standard form and has indorsed thereon, as a part of the contract, this 
language: “Warranted confined to a regular established automobile run on Puget 
Sound between Lummi and Orcas Islands. Permission granted, however, for 
the vessel insured to make occasional trips to Seattle or other approved port 
on Puget Sound for repairs. Either party may cancel this insurance by giving 
the other party ten days notice in writing.” 


espe midents. 








Corcoran and Tuttle were made parties defendant, upon the allegation that 
they claimed some interest in the subject-matter. By an order of default Putt 
passed out of the case. Corcoran appeared by answer claiming an interest. Th 
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nsurance company answered admitting the making and delivery of the policy, 
ut denied any liability thereunder and affirmatively alleged that the policy had 
heen breached and was not in force at the time of the fire because the vessel had 
ot been kept within the confinement warranties indorsed upon the policy, and fur- 
her it was claimed at the trial that upon the proof admitted it appeared that the 
licy had been breached by a sale or transfer of the vessel to a new management, 
ing the currency of the policy and without the knowledge of the insurance 
ompany, contrary to a clause in the policy as follows: “Should the vessel be 
ld transferred to new management, then, unless the Underwriters agree in 
ting to such sale or transfer, this policy shall thereupon become cancelled 

m date of sale or transfer.” 

Upon the trial a verdict was rendered in favor of Nearhoff and Corcoran 
gainst the insurance company. The insurance company has appealed from a 
udgment on the verdict. 
he ferryboat was at all times owned by Nearhoff, until it was destroyed by 
nder a conditional sale contract he had delivered it to Corcoran and Tut 
were to and did operate it as an automobile and passenger ferryboat 
een Lummi and Orcas Islands until January, 1929, when by mutual agree- 
t writing signed by all the parties, the conditional sale agreement was can- 

It was understood at that time, however, by Nearhoff and Corcoran that 
as partners, would operate the boat on the run between these islands, and 
days later they entered into a written agrecment to that effect. The ferry 

it Lummi Island was out of order and needed considerable repairs. The 
was in need of repairs, also. Nearhoff, Corcoran, and Tuttle took the 
sel to what is known as Deadwater Slough, within and a part of the port 
Everett, for the purpose of making needed repairs. Their plan was to have 
machinery and engine room overhauled and repaired and then put her on 
s for the purpose of scraping and painting her hull. Several weeks were 





spent in making repairs, during which time Nearhoff ascertained that the ways 
verett were not long enough for the vessel. Arrangements were then made 
use of longer ways in Seattle \fter delay somewhat greater than had 


nticipated, on account of the amount of necessary repairs and the 
he water around the vessel, Corcoran, with competent help, took the 

f the Everett port on the way to Seattle for the additional repairs, and 

vetting out into that portion of the Sound customarily traversed by that class 
essels running from the vicinity of Lummi Island to Seattle, the 
lentally burned. 


freezing 
\ essel 


essel was 





t's first contention is that the taking of the vessel to Deadwater 
e Everett port constituted a breach of the policy, tn that was an 
essary deviation or departure from the voyage provided in the policy. 
ite the case of Canton Insurance Office, Ltd., v. Independent Transpor- 

Co. (C. C. A.) 217 F. 213, L. R. A. 1915C, 408. That case is not in point, 
iew it. There, the court tound that the vessel had discontinued opera 

ntrary to the terms of the policy properly construed, had been taken 
permitted waters and four months afterwards, while moored within 
ted waters, with no watchman on board, filled and sank from some un 


cause. That was a case of an abandoned vessel. ‘There is nothing of 
kind in this case. 


n 





Kem. Comp. Stat. § 7183, is cited. It says: “Deviation is a departure from 
urse of the voyage insured, * * * or an unreasonable delay in pursuing the 

re, or the commencement of an entirely different voyage.” 

17 


1] Counsel also refer to some of the decided cases, one of which quotes 
Mansfield as saving that the true objection to a deviation is “that the party 
oluntarily submitted another voyage for that which has been insured.” 


1 Those 


ons, whether statutory or judicial, of the term “deviation” are plain, na- 


and satisfactory; but we cannot see that they are helpful here. When 
essel went into the port of Everett for repairs, thence out further into the 


its way to Seattle for further necessary repairs, it was not engaged in 


age as that word is understood in connection with the terms deviation and 


re. The question in this respect therefore is, not whether there 
on or departure, but whether the insured were in good faith and 


was a 
within 
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the terms of the policy engaged in making repairs to the vessel. Of this there 
was, in our opinion, entirely enough evidence to satisfy the jury. That they 
were making needed repairs, that they were disappointed in finding the ways at 
Everett insufficient, that they had arranged to use ways at Seattle, and were 
on their way to that port for that purpose, there was abundant evidence. The 
indorsement on the policy is, “permission granted, however, for the vessel in- 
sured to make occasional trips to Seattle or other approved port on Puget Sound 
for repairs.” Not to Seattle, but “to Seattle or other approved port.” That 
the Everett port was an approved one was testified by a number of disinterested 
persons engaged in shipping interests, including some who had a number of vessels 
which from time to time were put into this port, and into that particular portion 
commonly called Deadwater Slough, for repairs, frequently as many as fifteen or 
twenty at a time and hardly ever less than one or two. There was no attempt to 
deny this proof, nor the further proof that the ways at Everett were too short for 
this vessel, and that arrangements had been made to use ways in Seattle. 

|2, 3] Appellant's further contentions are also untenable, in our opinion. 
They are: (1) That the sale by Corcoran and Tuttle of their interests in the 
vessel, and (2) that the change in the management of the vessel from Corcoran 
and Tuttle to Corcoran and Nearhoff, all without the knowledge of the insurance 
company, breached the policy prior to the loss. As to the first, Corcoran and 
Tuttle did not sell any interest in the vessel; they simply failed to make payments 
on the contract and became parties to a written agreement voluntarily canceling 
the conditional sale contract, never changing title, possession, or the right of pos 
session to anyone not at all times a party to the contract of insurance. Nor was 
there any change in the management of the vessel so as to breach the policy. 
The insurance company knew when it wrote the policy that the vessel was held 
under a conditional sale contract with Nearhoff as vendor and Corcoran and 
Tuttle as vendees. The contract provided that in case of loss payment should 
be made to “W. Nearhoff, John Corcoran and Hiram Tuttle as their respective 
interests may appear.” Nothing more than that is sought in this suit. Near- 
hoff was at all times the owner of the vessel until it was destroyed by fire. Cor- 
coran at all times during the term of the policy was master of the vessel until 
it was destroyed and had immediate charge of her at the time of the fire, at 
which time he was under contract as a partner with the owner for the future 
operation of the vessel. Tuttle had dropped out entirely without bringing in 
or attempting to bring in any new party to the policy of insurance, or in any 
manner changing the risk. An interesting collection of authorities upon this 
subject, generally, may be found in the case of Mark v, Liverpool & London 
& Glohe Ins. Co., 159 Minn. 315, 198 N. W. 1003, 38 A. L. R. 310, and in the 
note to that case. In that list is the case of Lockwood v. Middlesex Mutual 
Assurance Co., 47 Conn. 553, which contains a discussion that we approve as 
applicable to the present case, as follows: “The alienation here contemplated is 
a sale by the insured to a party not insured. Any transfer of interest between 
the parties insured by the policy is not an alienation within the meaning of 
the charter. By such a transfer no new party, with whom the defendants did 
not contract, is introduced, but simply the interest of those who did contract is 
changed. Such a change does not affect the risk, whether partial or extending to 
the entire interest, so long as no new party is brought into contract relations 
with the insurers. If a party parts with his entire interest the insurance as 
to him ceases, and the purchaser, if a stranger to the policy, is not insured; if 
before a party to the policy the insurance enures to his benefit.” 

Judgment affirmed. 

Tolman, C. J., and Holcomb, Parker, and Main, JJ., concur. 
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ACCIDENT 


DENTON v. PROVIDENT LIFE & ACCIDENT INS. CO. 
Court of Appeals of Kentucky. March 13, 1931. 
36 Southwestern Reporter (2d) 657. 
1. INSURANCE. 

After default in premiums, and before reinstatement, policy was not in effect. 
By its own terms policy was in effect only so long as premiums were paid. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

2. INSURANCE. 

Insured was charged with knowledge of conditions upon reinstatement, set 
out in policy. 

It appeared policy had been in insured’s possession six months, and no 
suppression was charged against insurer. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. INSURANCE. 

Premium payments and acceptance after default reinstated lapsed policy, sub- 
ject to conditions attendant upon reinstatement set out in policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

4. INSURANCE. 

Insured reinstating lapsed policy by premium payment after default held 
subject to provision reinstated policy should not cover illness beginning less than 
10 days after acceptance of premiums. 

Policy expressly provided that if default be made in payment of 
agreed premiums, subsequent acceptance thereof by company or agents 
shall reinstate policy, but only to cover accidental injury thereafter sus- 
tained and such sickness as may begin more than 10 days after accept- 
ance. Upon receiving check for later premiums, the company mailed re- 
ceipt reciting payment was “subject to all the provisions and conditons of 
said policy.” 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

5. INSURANCE. 

Under circumstances, that agent orally agreed to collect premium /ie/d not to 
estop insurer from relying on policy provision that, after reinstatement, sickness 
beginning less than 10 days after acceptance of premium was not covered. 

Insured knew he was in arrears and knew terms of policy. With such 
knowledge he chose to let whole quarter go unpaid, and not because 
he was expecting agent to call for premium, for he paid by check, for 
period beginning with end of unpaid quarter, in face of agent’s failure to 
all. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

\ppeal from Circuit Court, Pulaski County. 

Suit by D. E. Denton against the Provident Life and Accident Insurance 
Company. From a judgment in favor of defendant, plaintiff appeals. 

\fiirmed. 

b. J. Bethurum, of Somerset, for appellant. 

Ben V. Smith & Son, of Somerset, for appellee. 

DIETZMAN, J. 

On February 11, 1928, the appellee executed and delivered to the appellant 

licy of insurance indemnifying him among other things against sickness. The 
as written provided for an annual premium of $59.40, but when the agent 

rtook to deliver it to the appellee, he declined to receive it unless the pre- 
should be payable in quarterly installments and that was agreed upon be- 
them. Appellant paid the first installment of $14.85 covering the quarterly 

d from February 11 to May 11, 1928. He made no further payment of 

ium until August 13, 1928, when he sent a check for $14.85 to the ap- 
at its home office in Chattanooga, Tenn. He wrote on the check: “For 1 

Vol. 1078780." The company mailed him back under date of August 15, 1928, 
ollowing receipt: “Received of Dudley E. Denton Fourteen & */i Dollars 
count of balance payment on Policy No. 1078780 subject to all the provisions 
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and conditions of said policy.” On the 16th day ot August, 1928, the appellant 
became violently ill and remained under the treatment of a physician until 
January 5, 1929, at which time he was able to sit up but was unable for several 
weeks thereafter to perform any of the duties pertaining to the business and 
occupation in which he was engaged. He applied to the appellee to pay him the 
sick benefits provided for by his policy, and they declining to do so, he brought 
this suit for $750. The company defended along several lines, but abandoned in 
the lower court and in this court all of its defenses except those based on section 
F of the Special Provisions and section 3 of the Standard Provisions in the 
policy, which read: 

“Sec. (f). This policy, except Part IX, takes effect at twelve o'clock noon 
of the date hereof, Standard time, at the Insured’s residence, if the Insured is 
in sound health and free from injury at that time, and Part IX takes effect 
fifteen days thereafter (in accordance with paragraph (2) of the Insuring Clause) 
if all premiums due meanwhile have been paid as agreed. If not written on the 
monthly payment plan, the whole policy expires one year from its date, unless 
renewed or terminated sooner in accordance with its terms; if written on the 
monthly premium payment plan the whole policy shall be in force so long as 
the premiums are paid under the terms of the pay order therefor, unless can- 
celled by the Insured or the Company at the expiration of the policy year in 
accordance with the terms of said pay-order.” 

“3. If default be made in the payment ot the agreed premium for this policy 
the subsequent acceptance of the premium by the Company or by and of its 
duly authorized agents shall reinstate the policy, but only to cover accidental 
injury thereafter sustained, and such sickness as may begin more than ten days 
after the date of such acceptance.” 

The company took the position that by the payment of the premium 
\ugust 13th, the policy had been reinstated, having theretofore lapsed for ap- 
pellant’s failure to pay the May premium; that although thereby the policy 
was in effect from August llth to November 11th, yet the sickness for which 
the appellant sought compensation having occurred within 10 days after the 
policy had been reinstated, the company was not liable under the provisions of 
the policy above quoted. After all the testimony, both that of appellant and that 
of appellee, had been introduced, the court peremptorily instructed the jury to 
find for the appellee, and from the judgment entered on that verdict, this appeal 
is prosecuted 

[1] By reason of the concessions of the appellee abandoning all of its de 
fenses except those stated above, many of the propositions argued by the ap- 
pellant in his brief are eliminated from the case. The ground for reversal most 
strongly relied upon is based on the general proposition, which appellee also 
concedes, that where an insurance company accepts and retains an overdue pre- 
mium without notice to the insured that conditions are imposed upon reception 
of the premium, it will be held to have waived any right of forfeiture it may 
have had or estopped to claim that the policy was not in effect. See Equitable 
Lite Assurance Society of New York vy. Brewer, 225 Ky. 472, 9 S.W.(2d) 206. 
But, as appellee well argues, that is not the controlling principle of this case. 
By its own terms, which we have quoted above, the policy was in effect only 
so long as the premiums were paid. Hence during the period between May 1ith 
and August 11th, the policv was not in effect. As said in Bane vy. Travelers’ Ins. 
Co., 85 Ky. 677, 4 S. W. 787, 790, 9 Ky. Law Rep. 211: 

“It is really a misnomer to say that the policy in this instance was forfeited 
by the non-payment of the premium. The insurance, by the express terms of the 
policy, ceased because of such non-payment. The payment of the premium was 
a condition precedent to the continuaticn of the risk, and even a court of equity 
will not interfere to release one from the consequences of such a failure.” 

This Bane Case was followed in the sim‘lar case of © cwart v. Con‘in 
Casualty Co., 229 Ky. 634, 17 S.W.(2d) 745,67 A. L. R. 175. 

|2-4] It is not necessary in this case to determine whether appellant could 
insist that the premium he paid hy his check of August 13th should be applied 
to the quarter from May 11th to August 11th, for he is not seeking to recover 
for any illness that occurred during that period. Were the premium applied to 
that quarter, as no subsequent premiums were ever paid, the policy would be 
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lapsed as of August llth and would not have been in effect at the time of ap- 
pellant’s illness. Appellant insists that the policy was in effect at the time he 
became ill, and the company concedes his contention by applying the premium 
to the period beginning August Ilth and ending November 11th. When the 
company accepted the check of August 13th, it promptly sent appellant a receipt, 
stating that the money was received “on account of balance payment on policy 
No. 1078780, subject to all the provisions and conditions of said policy.” Appellant, 
as he admits in his testimony, knew that he had made no payment of any pre- 
mium since the preceding February. He was himself an insurance agent. The 
policy which he had in his possession by its express terms informed him that 
the subsequent acceptance of a premium by the company after a default on pay- 
ment would reinstate the policy, but only to cover such sickness as might begin 
more than 10 days after the date of such acceptance. With full knowledge ot 
this condition, he sent his check of August 13th, and the receipt he got back 
informed him in substance that the check had been accepted in accordance with 
the conditions under which it had been sent and of which he knew. It is in this 
that the case differs from that of Business Men's Assurance Co. of America 
vy. Richardson’s Adm’x, 234 Ky. 838, 29 S.W.(2d) 563. In that case the in- 
ured arranged for the payment of an overdue premium with the agent of the 
insurance company, nothing being said about any conditions being attached to 
the payment of that premium. And so the case tell within the general rule set 
out above and conceded by the appellee. But here appellant made his payment 
knowing the condition under which it was being made as set out in his policy, 
if he did not actually know it, he was, of course, charged with its knowledge; 
policy having been in his possession six months and no suppression being 
rged against the appellee. The company on receipt of the premium reiterated 
fact that it was accepted subject to the terms and conditions of the policy. 
whole transaction was simply a reinstatement of a lapsed policy subject to 
nditions attendant upon a reinstatement set out in the policy, which ap- 

llant knew or of which he was charged with knowledge. The condition upon 
which the policy was reinstated was that it should not cover any illness which 
began less than 10 days after the acceptance of the premium, and as appellant’s 
illness began within that time, it was not included within the indemnity pro 
for by the policy. See American National Insurance Co. vy. Otis, 122 Ark. 

183 S. W. 183, L. R.A. ISIGE, 875. 

{5| Appellant insists, however, that at the time he took this policy out, ap- 
llee’s agent agreed to call at the appellant's office each quarter and collect 
he premium, and that because the agent tatled to do this, the company should not 

permitted to forfeit the policy. Appellee’s agent denies making any contractual 

ment as thus claimed by the appellant, but does admit that he agreed as a 

f convenience to appellant to call for the premium each quarter, but says 

he told appellant that if he failed to call, to send the premium as_ the 
on its face provided to the company itself. Appellant admits the agent 

to collect the premium in May, but as he came ahead of the due date of 
premium by a few days, he then declined to pay him. Appellee’s agent said 
he called several times after the due date but never could catch appellant 
his office. Appellant in his brief agrees that he cannot insist on this agreement 
th the agent as a contractual right because it varies the terms of his written 
ntract, but he says that the company should be estopped to take advantage 
ts agent's failure to make the collection as agreed upon because of appellant 

1 lulled into insecurity by reason of relying upon it. However, appellant 
he mailed his check of August 13th, knew he had made no payments of 
remiums since the preceding February. He knew exactly how much he was in 
He did not wait for the agent to come and collect, but mailed the pre- 
to the company itself. He did not undertake to pay anything but the 

nt premium, no doubt because nothing had occurred between May 11th 

\ugust llth to entitle him to any benefits, and he chose to save the ex- 
nse of the premium for that period. There is nothing on this showing to in- 

ite in what way appellant was lulled into any insecurity by the failure of the 
appellee's agent to call and collect the premium. Appelant knew appellee's agent 
id not done so. He knew the terms of his policy. With all this knowledge, he 
hose to let the quarter of May Ith to August Ith go unpaid, and not because 
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he was expecting appellee’s agent to call for the premium, for he paid what he 
chose to pay by his check of August 13th in the face of the failure of appellee’s 
agent to call for the premiums. There is no estoppel present to prevent the com- 
pany from relying on the terms of its policy. 

It follows that the trial court did not err in giving the peremptory instruction 
it did, and its judgment is affirmed. 


PRUDENTIAL INS. CO. OF AMERICA v. HOWARD. 
Court of Appeals of Kentucky. March 20, 1931. 
36 Southwestern Reporter (2d) 857. 
3. INSURANCE. 

Evidence showed that, after insured employee had been struck in eye by 
fragment of metal, choroiditis developed, causing permanent loss of sight within 
90 days after accident, justifying recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Kenton County, Common Law and Equity Di- 
vision. 

Suit by Ralph Howard against the Prudential Insurance Company of Amer- 
ica. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

A. E. Stricklett, of Covington, for appellant. 

EK. R. Rivard, of Covington, for appellee. 

Hosson, C. 

The Prudential Insurance Company issued to the Louisville & Nashville 
Railroad Company a policy of group insurance, and also issued a certificate of 
insurance to the employee. Ralph Howard, an employee of the railroad com- 
pany, while thus insured, was on December 28, 1926, struck in the eye by a piece 
of steel and lost the sight of the eye. He brought this suit on November 19, 
1929, to recover therefor, and, judgment having been rendered in his favor, the 
insurance company appeals. 

A reversal is asked on these grounds: (1) Under the pleading the court 
should have instructed the jury peremptorily to find for the defendant, and 
should have so entered judgment notwithstanding the verdict. (2) The evidence 
is not sufficient to sustain the verdict. 

1. The policy contained this provision: “If any employee while in the em- 
ploy of the employer and insured under this policy shall sustain a physical im- 
pairment, such as specified below, as a result directly and independently of all 
other causes of bodily injury, effected solely through external, violent and acci- 
dental means, and occurring within ninety (90) days of the accident, the company 
will pay to such employee the disability benefits hereinafter provided in addition 
to any other disability benefits under this policy, immediately upon receipt of 
due proof of such impairment.” 

[1, 2] When the plaintiff filed his petition he had only his certificate of in- 
surance, which did not contain the above provision of the policy. The defendant 
filed answer setting out this provision of the policy and pleading that he did not 
lose his eye within ninety days after the accident. The plaintiff did not reply to 
the answer, but on the calling of the cause for trial filed an amended petition, 
setting out the provisions of the group policy and alleging that he lost the eye 
within ninety days after the accident. The defendant objected to the filing of 
the amended petition, but its objection was overruled, and it then filed an answer 
denying the allegations of the amended petition. While the paper should have 
been styled more appropriately “a reply,” the fact that it was called an amended 
petition was not prejudicial to any substantial rights of the defendant, and when 
the issues were thus made up, the court properly refused to give a peremptory 
instruction or to enter judgment for the defendant, on the ground that the plain- 
tiff had not filed a reply denying the allegation of the answer, that the loss of 
the eye did not occur within ninety days after the injury. The court has a dis- 
cretion in allowing amendments to be filed, and it is thrice provided in the Code 
that no error of the court shall be ground for reversal here, unless prejudicial 
to the substantial rights of the adverse party. The cvse here was fairly tried 
on the issue as made by the parties, and the form in which the parties reached 
the issue prejudiced no substantial right of the defendant. 





Acc.] Kemp v. Washington Fidelity National Ins. Co. 477 


[3] 2. The objection that the evidence is not sufficient to warrant the judg- 
ment requires a statement of the proof. The only question in the case was 
whether the plaintiff lost the eye within ninety-days after the accident. He tes- 
tified, in brief, as follows: “I was working on an air-brake, what they call a dirt 
collector, when a chip struck me in a corner of the right eye and knocked me 
blind. I couldn’t see anything. Of course I could see dim light. I couldn’t 
make out anything out of the eye. I had it bandaged up for almost a month. I 
discovered that I had lost the sight of the eye right from the time it happened. 
Dr. Heisel was doctoring my eye. He said my eye would get on all right, which 
it never did and I didn’t want to bring a settlement for the loss of the eye when 
he said there would be some recovery. I knew I couldn’t see out of it; but still 
Dr. Heisel had some hopes, so he claimed. It was in April 1929 that he told me 
he couldn’t do any more for it.” Dr. Heisel testified in brief, thus: “I found a 
marked hemorrhage in the front part of the eye. The history of it was that he 
was working on an air-brake and something struck him in the eye. I treated 
him practically a month. After the hemorrhage in the front part of the eye 
cleared up, in making an examination of the back part of the eye, I found he 
had a condition known as choroiditis (inflammation of the choroid) which does 
not recover but goes on to scar formation. That examination was made on Jan- 
uary 15, 1927. I would say that the eye was materially damaged and beyond 
hope of recovery. On the examination I found a marked choroiditis, which was 
January 15, 1927.” By these witnesses’ testimony it was shown that Howard 
was knocked blind at the time of the accident, and that on January 15, 1927, 
choroiditis had developed and he had lost the use of his eye permanently. 

While there is much in the evidence from which it may be inferred that 
Howard was slow to find out the condition of his eye and to assert any claim 
against the company for the loss of the eye, the fact is that he is an ignorant 
The jury saw and heard the witnesses, and the court cannot say that their ver- 
man; cannot read and write, and still had hopes that the sight would return. 
The jury saw and heard the witnesses and the Court cannot say that their ver- 
dict is palpably against the evidence. 

Judgment affirmed. 


KEMP v. WASHINGTON FIDELITY NAT. INS. CO. No. 30907. 
; Supreme Court of Louisiana. March 30, 1931. 
134 Southern Reporter 102. 

1. INSURANCE. 

Evidence did not show insured procured sickness policy by making fraudu- 
lent answers to questions propounded by agent. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
2. INSURANCE. 


Insured held entitled under sickness policy to double indemnity for two 


months he remained in hospital, where brother had arranged for payment for 
treatment. 


_ The policy provided for double indemnity not exceeding two months 
insured was confined by reason of sickness in regularly incorporated 
and licensed hospital, charges of which he personally was required to 
pay. Evidence disclosed that sanitarium in which insured was placed 
was incorporated hospital for treatment of tuberculosis and that in- 
sured’s brother had arranged as to payment for his treatment and had 
paid part of the expense of it. 

(For other cases, see Insurance, Dec. Dig. § 527.) 


j Appeal from First Judicial District Court, Parish of Caddo; E. P. Mills, 
udge., 


{ 


\ction by Horace B. Kemp against the Washington Fidelity National Insur- 
ance Company. From a judgment for plaintiff, defendant appeals, and plaintiff 
answers the appeal praying that judgment be amended. 

\firmed. 

Bryan E. Bush, of Shreveport, for appellant. 


George T. McSween, of Shreveport, for appellee. 
LAND, J. 
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On July 25, 1929, defendant company issued to plaintiff a policy providing, 
among other things, for loss of time by sickness that is not venereal in charac- 
ter, at the rate of $100 per month, and providing a double indemnity, not ex- 
ceeding two months, if insured is confined by reason of sickness in a regularly 
incorporated and licensed hospital, the charges of which he personally is re- 
quired to pay. 

On March 28, 1930, plaintiff brought suit on this policy against defendant 
company to recover a sick indemnity of $100 per month from December 20, 1929, 
and monthly thereafter at the same rate, as long as plaintiff's sickness disables 
him, with the exception of the months of January and February, 1930, for which 
plaintiff claims a double sick indemnity of $200 per month, because of confine- 
ment with tuberculosis in licensed, incorporated, and pay hospitals. 

In the lower court, plaintiff obtained judgment against defendant company 
at the rate of $100 per month from December 20, 1929, until May 21, 1930, re- 
serving to plaintiff the right to claim further payment if warranted by his con- 
dition, except that double indemnity at the rate of $200 per month was awarded 
plaintiff from January 1, 1930, to February 13, 1930. 

Judgment was also rendered in favor of plaintiff against defendant, under 
section J of the policy, for hospitalization fee in the sum of $143, and plaintiff's 
demand for $2,000, as a reasonable attorney’s fee, was dismissed as of nonsuit. 

From this judgment defendant company has taken a devolutive appeal, and 
plaintiff has answered the appeal and prays that the judgment be amended so 
as to conform to his original demands, and that he be granted a reasonable at- 
torney’s fee. 

In the event this court should not amend the judgment, plaintiff prays that 
he be given damages for a frivolous appeal. 

[1] Defendant company denies liability under the policy, on the ground that 
plaintiff procured same by making false and fraudulent answers to the questions 
propounded to him by the agent, who obtained plaintiff’s application for th 
ohiev. These questions and answers are as follows: 

“12. Are your habits of life correct and temperate an 
dition mentally and physically ? 


“Ves 
“Te 


} 
1 are you in sound con- 


id | 


vour hearing or vi paired a have you any infirmity, deformity 


cle 


any kind, vertigo, hernia, paralysis, tubercul 


or kidney disease? 


11 at 
| 


by cither accident or illness, or 
ng the last ten vears? 


11 
mablec 


iff, which defendant company charges are false and 


June 25, 1929, and the policy was issued on July 25, 
plaintiff: was a clerk in a hotel at Haynesville, La., and 
2 o the agent of defendant company at the hotel, and in 

the presence of ; Miller, an engineer residing in Haynesville. 

On the trial, plaintiff testified that he told the agent that he had had an op- 
eration for abscess, and that he remained in bed for four or five days, but that 
his condition then was all right, and that the agent replied, “That don’t make 
any difference.” 

Plaintiff denied that he had been treated by a physician for gonorrhea or 
arthritis, and stated that the stiffness in his knee had resulted from a lick re- 
ceived in the vear 1914 

Plaintiff testified that he had told the agent, at the time, about his knee and 
that the agent answered: “That is past ten vears. That don’t matter.” 

The witness Miller, who was present when plaintiff gave his answers to th 
agent, stated that plaintiff was well known to him, and had had a stiff knee, to 
his knowledge, for about cight vears: that plaintiff admitted to the agent that 
he had had an operation, and also had had gonorrhea; and that the agent re- 
pled that “practically everyone has had it.” 
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The testimony of plaintiff is corroborated by that of a witness who is ap- 
parently credible. Besides, plaintiff—at a time not suspicious, December 20, 
1929—when examined for tuberculosis, had informed Dr. Gowan that the condi- 
tion of his knee was caused by injury, and that he had been operated upon for 
abscess. 

We are satisfied, from these facts and circumstances, that plaintiff did not 
make false or fraudulent answers to the questions propounded to him by the 
agent of defendant company. 

As far as plaintiff having had “the flu” is concerned, the evidence is clear 
that he did not contract a cold until the fall of 1929, and that tuberculosis follow- 
ed this cold. This occurred several months after June 25, 1929, when plaintift 
made his answers to the questions of the agent. Plaintiff was examined on De- 
cember 20, 1929, and was astonished when told by the physician that he had 
tuberculosis. ‘ 

The physicians who testified in the case all agree that tuberculosis is not 
caused by gonorrhea. 

[2]: 2. The evidence shows that “The Pines Sanatorium” is an incorporated 
hospital at which tuberculosis is treated, and that plaintiff’s brother had ar- 
ranged as to the payment for his treatment, and had paid part of the expense 
of it. 

Under this state of facts, plaintiff is entitled to receive, as stipulated in the 
policy, a double sick indemnity of $200 per month for the time he remained for 
treatment in “The Pines Sanatorium,’ which was from January 1 to February 
13, 1930, according to his own testimony. This amount has already been award- 
ed him in the judgment of the lower court, and we find no good reason to amend 
same in this particular. 

[3] 3. There is no evidence in the record as to the value of the services 
rendered by plaintiff’s attorney. We are not advised as to how much time was 
devoted to the study of the case and its preparation by attorney of plaintiff, nor 
can we determine now, with any degree of certainty, the amount plaintiff will re- 


ceive eventually. Under these circumstances, we are powerless to amend the 
judgment dismissing plaintiff’s claim for attorney’s fees as of nonsuit, and to 
award plaintiff a reasonable attorney’s fee. 

[4] 4. We do not consider the defense of this suit as frivolous, and damages 
claimed in the alternative by plaintiff for a frivolous appeal are denied. 

Judgment affirmed. 

O'Neill, C. J., takes no part. 


MURPHY v. UNION INDEMNITY 
No. 29342. 
Supreme Court of Louisiana. March 30, 
Rehearing Denied April 27, 1931. 
134 Southern Reporter 256. 
INSURANCE. 

Death resulting when insured was struck by revolving propellor on attempt- 
ing to board seaplane held sustained while “in or on any vehicle * * * for 
aerial navigation” within accident policy, precluding recovery thereon. 

\ccident insurance policy in question did not cover injuries, fatal or 
otherwise, sustained by insured while “in or on any vehicle * * * for 
aerial navigation. * * *" Insured with some friends chartered a sea- 

plane for a trip across a lake. After they crossed lake they alighted in a 

river. Insured, after conversing a while, returned to the plane, stepped on 

the wing to get aboard, and, while attempting to do so, was struck by 

revolving propellor and fatally injured. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

\ppeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

\ction by Mrs. Mary Harrell Murphy against the Union Indemnity Com- 
pany. Judgment for the defendant, and the plaintiff appeals. 

\ffirmed. 


Milner & Porteous, P. M. Milner, and Wm. A. Porteous, Jr., all of New 
Orleans, for appellant. 
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J. C. Henriques and Frank T. Doyle, both of New Orleans, for appellee. 

St. Paut, J. 

Plaintiff’s husband held an accident policy in defendant company, which policy 
contained a clause providing that: “This insurance does not cover * * * in- 
juries, fatal or otherwise, sustained by the Insured while in or on any vehicle 
or mechanic: il device for ‘aerial navigation, or on falling therefrom or therewith, 
or while operating or handling any such vehicle or device. * * *” 

During the term of the policy, the insured was killed under circumstances 
which are set forth in the plaintiff’s petition substantially as follows, to wit, that 
her deceased husband, the insured, with some friends, chartered a seaplane for 
a trip across Lake Pontchartrain; that they flew therein across the lake and 
alighted in the Tchefuncta river alongside the shore; that the insured landed, 
and, after conversing a while with some friends, returned to said plane, which 
was still alongside the shore, and stepped on the wing thereof to get aboard; that 
while on said wing the propellor was revolving and was not seen by him; and 
that he stepped within the path of said propellor and was struck and fat: ally in- 
jured. 

To this petition the defendant set up an exception of no cause of action; 
and, this exception having been sustained, the plaintiff appeals.: 

We think the exception was properly sustained. It is quite clear that the clause 
in the policy above quoted meant very distinctly that the defendant would as- 
sume no risk connected with “aerial navigation.” In this case the insured was in 
the very act of embarking on an aerial trip, and was injured and killed as a 
direct result of his said effort to embark thereon. We are therefore not presently 
concerned with what might or might not have been defendant’s liability had the 
insured stepped aboard the machine inadvertently or merely out of curiosity; 
the fact being that he stepped aboard the plane for the purpose of participating 
in an aerial flight, and knew, or should have known, that the defendant had 
declined to take the risk of his being injured while doing so. 

Decree 
The judgment appealed from is therefore affirmed. 


CARNELIOUS v. COLUMBIAN NAT. . LIFE INS. CO. No. 13619. 
Court of Appeal of Louisiana. Orleans. April 27, 1931. 
134 Southern Reporter 341. 


1. INSURANCE. 

Evidence held to establish that accident insurer stopped payment of weckly 
indemnity without just and reasonable ground, entitling insured to double indem- 
nity and attorney’s fees (Act No. 310 of 1910, §§ 1, 3). 

(For other cases, see Insurance, Dec. Dig. §§$ 602, 665[1].) 

2. INSURANCE. 

Insured, notwithstanding accident insurer’s stopping of payment of weekly 
indemnity without just and reasonable ground, held not entitled to double indem- 
nity from time of insurer’s notice of willingness to resume payment (Act No. 
310 of 1910, §§ 1, 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from First City Court of New Orleans; W. Alex. Bahns, Judge. 

Suit by Hesikiah Carnelious against the Columbian National Life Insurance 
Company. Judgment for the plaintiff, and the defendant appeals. 

Amended, and, as amended, affirmed. 

S. S. Goldman, of New Orleans, for appellant. 

Normann, McMahon & Breckwoldt, of New Orleans, for appellee. 

WESTERFIELD, J. 

This is a suit on an accident insurance policy. Plaintiff alleges that the 
defendant insurance company on May 27, 1929, issued to him its policy No. 46,164; 
that on the 2d day of February, 1930, he was accidentally injured, with the result 
that his leg had to be amputated, causing his total disability and entitling him 
to the weekly benefits provided under the terms of the policy; that the insurance 
company paid him $5 per week, the amount due him, up to May 14, 1930, when, 
without cause and for reasons purely vexatious, it declined to make further 
payments. He alleges that the refusal to pay was persisted in for more than 
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70 days and without just and reasonable grounds, entitling petitioner to double 
indemnity and attorney’s fees in an amount to be fixed by the court. He prays 
for judgment for $55, the amount alleged to be due at the date of the filing of 
the suit, and for such further sum as may be found to be due as of the date of 
the trial, and for double indemnity and attorney’s fees. He further prays for 
reservation of his right to sue for such additional benefits as may be due under the 
terms of the policy sued on. 

Defendant answered, admitting the issuance of the policy and its liability 
thereunder, and justifies its failure to continue its payments due upon the ground 
that, since May 21, the date upon which the first unpaid installment was due, 
plaintiff failed to supply it with a certificate of a physician, as required by 
the terms of the policy. The answer also sets up that on July 7, 1930, it 
offered plaintiff’s attorney the sum of $40, covering eight weeks’ disability, which 
offer was declined, and that amount, upon permission of the court, was deposited 
in the registry of the court for plaintiff's benefit. 

It thus appears that the entire controversy concerns the penalties provided 
by law for failure to make prompt payments. 

Act 310 of 1910 provides in section 1: “ * * * That no life, health or acci- 
dent insurance company shall write policies or contracts of insurance, in this 
State, insuring any person against loss on account of sickness or accident, 
wherein payment of or indemnities shall be deferred longer than thirty days from 
written notice, and proof to the company, by the attending physician, in the 
form required by the terms of such policy or contract of insurance, informing 
the company of such sickness or accident, entitling the assured to payment under 
the terms of such policy or contract.” 

Section 3 provides: “* * * That the insurance company guilty of such delay 
in payment, unless upon just and reasonable grounds, shall pay to the assured, 
as a penalty, double the amount due under the terms of the policy or contract, 
during the period of delay, with attorney’s fees to be determined by the tribunal 
hefore whom suit is instituted.” 

[1] We have no hesitancy in concluding that the defendant in this case 
stopped payment of the weekly indemnity without “just and reasonable grounds,” 
and we agree with plaintiff’s counsel in his statement that the reason set up in 
the answer was not the one which influenced the defendant in its declination to 
make further payments. The evidence indicates that the payments were stopped 
because of the belief that plaintiff’s claim could be defeated upon the ground 
that he was afflicted with syphilis, the hospital report showing that there had 
heen a positive Wasserman. When the officers of the defendant company dis- 
covered this fact, plaintiff was informed that no further payments would be 
made because he had “bad blood,” and two certificates of his physician covering 
two weeks’ disability were ignored upon that ground. The defendant's officers, 
following a belated conference with their attorneys, were informed of the 
frivolous character of their action in this respect, whereupon an attempt was made 
to pay the arrears which had been withheld. There was no good reason for 
delaving the payment of the indemnity for eight weeks, since defendant’s attorney 
might have been consulted at once, without causing the plaintiff the inconvenience 
resulting from the delay. The offer of the $40 even if it had been made in 
proper form, can have no effect, because, at the time it was made, it did not 
cover the amount due plaintiff under his policy. 

[2] We were incined to the view that no consideration could be given the 
evidence adduced on the trial showing the state of affairs subsequent to the date 
of the filing of the suit, but evidently we were in error. Wunderlich vy. Simpkin, 
\ La. App. 35; McCalop v. Fluker’s Heirs, 12 La. Ann. 551; Shreveport Ice & 
Brewing Co. v. Mandel Bros., 128 La. 314, 54 So. 831; Bonnsbel v. Metairie 
Cvpress Co., 129 La. 928, 57 So. 271. This evidence shows that plaintiff's dis- 
ability continued up to the date of trial, and the court, in rendering its judgment, 
took that fact into account. Indeed his counsel claims that he is entitled to 
the benefits provided by the policy as long as he lives, because of a provision in 
the policy entitling him to the disability benefit “for each day that the insured 
is by reason of accidental injury, of which there is external evidence, disabled 
trom performing work of any nature.” The defendant being a longshoreman, 
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and having lost his leg, it is claimed that he is permanently disabled from. perform- 
ing work of any nature. Consequently he is entitled to receive the full benefit of 
the policy which limits him to 26 weeks each year as long as he lives. With this 
contention, however, we are not concerned, since it forms no part of the issue in 
the case before us. . Notwithstanding continued disability, we do not believe that 
judgment should be rendered for weekly benefits beyond August 5, 1920, 
was on that day that plaintiff’s counsel, through the receipt of a letter 

defendant’s counsel, was notified of the willingness of defendant to resum: 
payment of disabilities upon the submission of proof from week to week in 
accordance with the terms of the policy. This letter was written 12 days afte: 
the suit was filed and 4 days after the filing of defendant’s answer and reads as 
follows: “With reference to the above matter, if the assured since suit was filed 
continues to be disabled to the extent that he is entitled to the disability benefits 
under the terms of the policy, and if he will submit proof thereof each week in 
accordance with the terms of the policy, disability benefits will be paid to him.” 

Whatever may have been the situation prior to the receipt of this letter, it is 
our opinion that it had the effect of notice to plaintiff's counsel of a changed 
attitude on defendant’s part, and that it was plaintiff's duty to have submitted 
the formal weekly proofs of loss under the terms of the policy from that time on. 

On August 5, 1930, there was due plaintiff twelve payments, eight of which 
had been due for more than 30 days. Plaintiff should recover 4 weeks at $5 a 
week and 8 weeks at $10 a weck, or $100, plus a reasonable attorney’s fee, and 
his rights should be reserved to sue for such further benefits as may be due under 
the policy. The trial court fixed the attorney’s fee at $25, an amount we 
reasonable. 

For the reasons assigned the judgment appealed from will be amended so as 
to award the plaintiff judgment in the sum of $125, with reservation of his right 
to sue for such further sums as may be due under the policy. 

\mended and affirmed. 


as it 


from 


consider 


CONAWAY v. COMMONWEALTH CASUALTY CO. No. 4881 
Springfield Court of Appeals. Missouri. April 3, 1931. 
37. Southwestern Reporter 493. 
1. INSURANCE. 
Evidence in action on health policy held sufficient to take case to jury 
(For other cases, see Insurance, Dec. Dig. § 668[1].) 
2. INSURANCE. 

Evidence field to warrant verdict awarding insured stipulated indemnity 
12 weeks’ incapacitation because of appendicitis. 

(For other cases, see Insurance, Dec. Dig. §665[5].) 

3. INSURANCE. 

Courts construe provisions in health policies as to continuous confinement 
regular visits by physician liberally in insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

4. INSURANCE. 

\nswer, not alleging that policy would not have been issued had insuret 
known of falsity of statement that insured was in sound condition, did not 
sufficiently plead fraud avoiding policy. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

6. INSURANCE. 

Statement in proof of sickness that insured was first attacked with appen- 
dicitis over year before operation, eld to preclude recovery of damages from 
insurer for vexatious delay. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Crawford County; J. H. Bowron, Judge. 

Action by Charles Conaway against the Commonwealth Casualty Company. 
Judgment for plaintiff, and defendant appeals. 

\ffirmed conditionally. 

O. J. Stewart and K. D. Norvell, both of Steelville, for appellant 





Acc. } Conaway v. Commonwealth Casualty Co. 


Earl E. Roberts, of Steelville, for respondent. 
Cok; |¥: Se 
\ction upon a sick and accident insurance policy. Plaintiff recovered $300 
n the policy and also damages in the sum of $80 for vexatious delay under the 
statute providing for recovering of 10 per cent. and attorneys’ fees in certain 
ases. Defendant appealed. 
The provision in the policy upon which this action is based is as follows: 
If the insured shall be continuously confined within the house, not leaving it at 
time or for any purpose whatsoever and regularly visited therein at least 
nce in every seven days by a licensed physician and be wholly prevented from 
transacting any and every kind of business solely by * * * appendicitis, initial 
ttack and only when operation for removal of appendix is performed * * * not 
cluding their complications and consequences, provided that this insurance shali 
ie been in continuous force for thirty days from its date prior to the contrac- 
n of the disease by the insured the company will pay for such confinement aite: 
first seven days and not exceeding fifteen weeks a weekly indemnity of 
y-five Dollars ($25.00).” 
the assignment of errors complaint is made of the court's refusal to 
a demurrer to the evidence offered at the close of plaintiff's case and 
the close of the whole case. That the court erred in giving instruc- 
B, and C for plaintiff. That the damages awarded plaintiff are excessive 
re is no proof to justify a verdict tor vexatious delay against defendant 
[1] Plaintiff testified that he was attacked with appendicitis on Februar 
vhile he was in St. Louis, and he consulted Dr. Matlock, who took him to 
1 and on the 14th day of February, 1929, removed his appendix. If that 
were true, then there could be no doubt as to his attack being an initial 
ippendicitis, and that brought him squarely within the rms otf the 
t disease for which the company would he liable le remained 
until Febrary 26th, which was thirteen days from the dav he 
n left the hospital and went to the heme of an uncle in St. 
remained four days. He then went to Salem, Mo., where he 
‘ ‘tor so he could get some relief from his suffering. His 
Salem and he secms to have made his home there, and testified 
or five months he was in bed there, except when they would take 
automobile to the doctor’s office in Salem. That he was confined to 
all the time from about the 17th of March until the latter 
was, of course, confined in the house while in the hospital 
to February 26th, and he testified that he was in fact in bed 
use from that time until the latter part of July. Then the 


lat 
“OQ. Well, did the doctor call on you during that time? 


; \. All the time, he did not call on me; they would tak 
him in the car. 
Tl policy provides that the insured ‘shall be continuously confined 
house not leaving it at any time for any purpose and regularly visited 
nce in every seven days by a licensed physician and be wholly prevented 
ransacting any and every kind of business.’ Now, did the doctor come out 
vou at your father’s once a week during that two or three months or what- 
was that you were out there? A. He did not make those trips that often 
absolutely during the time I never was able to transact an business 
kind whatever.” 
cross-examination he testified that he had some stomach trouble in No- 
1928, but said nothing to indicate that he was then afflicted with appen- 
He stated, also, on cross-examination that his first real attack of appen- 
vas on the 11th day of February, 1929. He identified his application for 
ec, dated July 25, 1927, in which it was stated that he was then in a sound 
tion \lso his proof of sickness in which, in answer to a question, it was 
that his first attack of the disease for which he ‘was later operated upon 
urred about one and a half years prior to the operation. On redirect exam- 
1 he testified that he did not fill in the answers to questions in the proof 
sickness, and that he did not tell the party who did fill it in that his first at- 
{ appendicitis had occurred one and a half years prior to the operation. He 
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also testified that a doctor called on him each week from the time he went into 
the hospital until May 15, 1929. 

Defendant's evidence is to the effect that in the proof of sickness the party 
who filled out the blank for plaintiff wrote in the answers to questions just as 
plaintiff gave them. The foregoing is a substantial statement, in brief, of all 
the testimony. 

In our opinion the evidence was sufficient to take the case to the jury, and 
the demurrer to the evidence was properly overruled. 

Objections to plaintiff's instructions are presented in the motion for new 
trial and in the assignment of errors, but in neither the brief nor the printed ar- 
gument are the instructions mentioned, and the specific errors therein of which 
complaint is made are not mentioned. We have, however, carefully examined 
them and-do not find any reversible error therein. 

2, 3] The assignment that the damages awarded in the amount recovered 
on the policy, to wit, $300, is grossly excessive, we do not think tenable. This 
claim of excessive damages is based on the contention that plaintiff's evidence 
does not show confinement to the house and being visited at least once a week 
by a licensed physician for more than four weeks, while the award was for twelve 
weeks. We think a review of the testimony we have set out, when viewed in 
the light of the authorities in this state, will warrant a recovery for the twelve 
weeks for which the jury found plaintiff was entitled to compensation under 
the policy. These provisions in sick and accident insurance policies are always 
rather harsh, and the courts are disposed to construe them liberally in favor of 
the insured in order to accomplish the real purpose for which the policy was 
taken out by the insured. Hays-v. General Assembly American Benevolent As- 
sociation, 127 Mo. App. 195, 104 S. W. 1141; James v. United States Casualty Co., 
113 Mo. App. 622, 88 S. W. 125. 

[4] In respondent’s application for insurance, which was dated July 25, 1927, 
it is stated in answer to a question that he was then in a sound condition. It is 
now contended that this answer was not true and constituted a fraud upon the 
company and should avoid the policy. This point must be ruled against ap- 
pellant for two reasons: First, for the want of sufficient pleading. The answer 
sets up the question and answer as follows: “Are you whole and in sound condi- 
tion.” To which plaintiff answered “Yes.” The answer then alleges that this 
representation was not true, but does not allege that the policy would not have 
been issued had the truth been known to the company at the time. This latter 
allegation seems to be necessary in order to permit the company to avoid the 
policy for the alleged fraud. Christian vy. Insurance Co., 143 Mo. 460, 45 S. W. 
268. 

[5] Second. Fraud in procuring the policy was not submitted to the jury, 
and no instruction was asked on that theory of the defense, and no mention of 
fraud in procuring the policy was made in the motion for new trial nor in the 
appellant’s assignment of errors. In that state of the record the only purpose 
for which that question can be considered in this court is in determining whether 
a demurrer to the evidence should be sustained, and, in order for appellant to 
profit by that point here, it would have to appear so clearly from plaintiff's evi- 
dence that the policy was procured by fraud as to make it the duty of the trial 
court to sustain the demurrer to the evidence. That showing is not made in this 
case, so, even if fraud had been properly pleaded, it could avail appellant nothing 
in this case. 

[6] Lastly, it is contended that the evidence will not sustain a finding of 
vexatious delay and warrant the assessment of the statutory damages for such 
delay. In this contention we agree with appellant. In the proof of sickness 
signed by plaintiff there appeared an answer to a question which made it appear 
that plaintiff was first attacked with appendicitis one and a half years before the 
operation. If that were true, the defendant would not be liable, for the policy 
only covered sickness resulting from an initial attack of appendicitis, and, if the 
disease had affected plaintiff for one and a half years prior to the operation, it 
would reasonably be supposed to have become chronic and the operation would 
not have been for an initial attack of the disease. The plaintiff denied having 
made that statement, and on that testimony recovered, and there is nothing to 
indicate that the company knew that the plaintiff had not made the statement, 
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and, with that statement in the proof of sickness furnished the company by plain- 
tiff, it cannot be said that defendant acted in bad faith in trying to build a de- 
fense on that theory. We are of the opinion that the question of vexatious de- 
lay should not have been submitted to the jury. 

* Tf plaintiff will, within ten days, remit $80 assessed by the jury for vexatious 
delay, the judgment will be affirmed for $300; otherwise it will be reversed and 
remanded. 

Bailey and Smith, JJ., concur. 


LLOYD v. COLUMBUS MUT. LIFE INS. CO. No. 332. 
Supreme Court of North Carolina. May 6, 1931. 
158 Southeastern Reporter 386. 

INSURANCE. 

One and one-half ton truck, used principally for hauling milk, held not “pri- 
vate automobile of pleasure car type” within accident policy (Code 1927, § 2612). 

The policy sued on provided increased indemnity for death from 

accident or bodily injury, if such death resulted from wrecking or dis- 

ablement of any private automobile of pleasure car type in which insured 

was riding; “automobile truck” being defined as a vehicle for conveyance 

for commercial purposes over ordinary roads. 

(For other cases, see Insurance, Dec. Dig. § 529.) 


Appeal from Superior Court, Durham County; Grady, Judge. 

Action by Bernice Lloyd, administratrix of Louis 
the Columbus Mutual Life Insurance Company. 
appeals. 

No error. 

Plaintiff’s intestate, Louis Lloyd, was killed on November 23, 1929, and at 
the time of his death he held an insurance policy issued by the defendant on 
February 28, 1929. The policy provided an indemnity of $1,000 for death from 
accidental bodily injuries if such death resulted from “the wrecking or disable- 
ment of any private horse-drawn vehicle, or private automobile of the pleasure 
car type in which the insured is riding or driving,” etc. The evidence tended to 
show that at the time of his death the deceased was riding in a 1929 Model A, 
one and a half ton Ford truck. This truck had an inclosed cab with a seat that 
would accommodate three passengers comfortably. The owner of the truck 
testified that it was used for hauling passengers and truck. He said: “There 
was no place at the back for passengers to ride. That was to carry what we 
wanted to haul. We had a body on the back. Sometimes I took my family to 
church on it. * * * We had a car other than this truck. * * * On the back is a 
truck body which was used for hauling milk from the Lawrence Dairy on the 
milk route. It was used for most anything that come to hand and done more 
hauling of milk than anything else. I also had a five passenger Ford touring car. 
That was the principal pleasure car of the family. * * * There was a wreck.” 
Two other men were riding in the truck with the deceased at the time of the 
wreck. 

The third issue was as follows: “Was plaintiff’s intestate killed by the 
wrecking and disablement of a private automobile of the pleasure car type in 
which insured was riding as alleged in the complaint.” 

_ At the close of plaintiff’s testimony, the trial judge intimated that he would 
give a premptory instruction directing the jury to answer the third issue “No.” 
The policy provided a benefit of $50 for death due to accident, and the trial 


judge further intimated that he would instruct the jury to answer the fourth 
issue “$50.” 


rc 


Lloyd, deceased, against 
From the judgment, plaintiff 


From judgment upon the verdict awarding plaintiff the sum of $50, she ap- 
pealed. 

R. O. Everett and John W. Hester, both of Durham, for appellant. 

Fuller, Reade & Fuller, of Durham, for appellee. 

Brocpen, J. | 

Is a Ford one and a half ton truck, used principally for hauling milk, “a pri- 
vate automobile of the pleasure car type?” 

The plaintiff insists that the words “private automobile of the pleasure car 
type” is an ambiguous term, requiring parol evidence as an aid to arriving at 
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the sense and meaning of the words used. The court does not concur in this 
view. Anderson v. Ins. Co., 197 N. C. 72, 147 S. E. 693; Gant v. Ins. Co., 197 N. 
C. 122, 147 S. E. 740; Jolley v. Ins. Co., 199 N. C. 269, 154 S. E. 400. 

There is no material controversy between the parties with reference to the 
facts. Hence the question whether a Ford truck used principally for hauling 
milk is a “private automobile of the pleasure car type” becomes a bald propo- 
sition of law. 

The motor vehicle statute of North Carolina recognizes the difference be- 
tween automobiles and trucks. This difference appears from Code 1927, § 2612, 
which levies license fees for motor vehicles. The license fee for an automobile 
is based upon horse power, and that on motor trucks is based upon carrying ca- 
pacity or tonnage. 

An automobile truck was defined in American Ia France Fire Engine Co. 
v. Riordan (C. C. A.) 6 F.(2d) 964, 966. The Circuit Court for the Second Cir- 
cuit said: “An automobile truck is a vehicle for the conveyancce for commercial 
purposes over ordinary roads, and the average type of that kind of vehicle is 
especially designed both in its propelling mechanism and in its body construction 
for that function.” Referring to a statute taxing motortrucks, the Supreme 
Court of Kansas in Filson v. Johnson, 115 Kan. 206, 222 P. 742, 743, said: “They 
are designed for and put to different uses and the provision defining a motor 
truck in effect declares that the purpose or use of the vehicle shall determine 
the classification. If the owner rebuilds and converts an automobile originally 
designed and sold to be used as a pleasure car, into a motor truck, which he 
uses to transport commodities, goods: and merchandise, produce, or freight, it is 
his intention and use that governs.” 

The word “type” used in the policy implies the idea of classification. 

Manifestly, the truck in which plaintiff’s intestate was riding at the time of 
his death was by intention, use, and construction a commercial vehicle, and so 
classified by the North Carolina statute. Consequently the coverage clause of 
the policy issued by the defendant did not, upon the evidence, include the acci- 
dental death of plaintiff’s intestate, and the ruling of the trial judge is upheld. 

No error. 


STANDARD ACCIDENT INS. CO. v. CHERRY. No. 3886. 
Court of Civil Appeals of Texas. Texarkana. Jan. 2, 1931. 
Rehearing Denied March 12, 1931. 

36 Southwestern Reporter (2d) 807. 


1. INSURANCE 

Insurer could not be held liable for “injury caused by accidental means” un- 
der pleadings and findings showing “accidental injury.” 

There is a well-established distinction between “accidental injuries” 
and “injuries resulting from accidental means.” Where injury is unex- 
pected and unintentional result of voluntary action, there is merely “ac- 
cidental injury,” but, where injury is unexpected result of unexpected 
cause, or of act, which was unintentionally, unexpectedly, and involuntar- 
ily done, then it may be said that the injury was the result of “accidental 
means.” 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 

Appeal from District Court, Bowie County; Geo. W. Johnson, Judge. 

Action by Marion E. Cherry against the Standard Accident Insurance Com- 
pany. Judgement for plaintiff, and defendant appeals. 

Reversed and remanded. 

King, Mahaffey, Wheeler & Bryson, of Texarkana, for appellant. 

Wm. V. Brown and Arnold & Arnold, all of Texarkana, for appellee. 

Honces, ] 

The appellee sued the appellant on an accident policy which contained the 
following provisions: 

“Standard Accident Insurance Company of Detroit, Michigan, in consider- 
ation of the representations contained in the application, copy of which is en- 
dorsed herein and made a part hereof, and of the premium of $29.71, hereby in- 
sures Marion E. Cherry, hereinafter called the insured, whose occupation is truck 
driver—ice delivery, for the term of 12 calendar months from noon, Standard 
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time, of the 29th day of October, 1928, against loss resulting from bodily injury, 
effective directly, exclusively and independently of all other causes through ex- 
ternal violence and accidental means except when intentionally inflicted while 
sane or insane, or sustained by the insured while insane, subject to all the condi- 
tions and limitations hereinafter contained, principal sum $1,000.00; weekly 
indemnity $15.00. 

“If such injuries shall wholly and continuously disable the insured from date 
of accident, from performing any and every kind of duty pertaining to his occu- 
pation, and during the period of such continuous disability, but within 200 weeks 
trom date of such accident, shall result independently and exclusive of all other 
causes in either one of the losses enumerated below or within 90 days from the 
date of the accident, irrespective of total disability, result in like manner in any 
one of such losses, the company will pay the sum set opposite such loss, and in 
addition weekly indemnity, as provided in Art. 2, to the date of death, dismem- 
berment, or loss of sight. Only one of the payments named will be made for 
injury resulting from one accident. 

“Weekly Indemnity. 

“Tf such injury shall not result in any of the disabilities enumerated in Art. 
1, but shall directly and immedately totally and continuously disable and prevent 
the insured from attending to any and every kind of duty pertaining to his occu- 
pation, the company will pay him the weekly indemnity at the rate mentioned 
above, ($15.00) for the entire period during which he is so disabled.” 

After setting out the foregoing provisions of the policy, the plaintiff alleged: 

“Plaintiff would show to the court that while in the usual course of his em- 
ployment as a truck driver delivering ice, on the 10th day of June, 1929, he re- 
ceived an accidental injury to his back, sides, ribs, and muscles, tissues, ligaments, 
blood vessels and nerves of his back, spine and ribs, which resulted in his total 
disability to perform the duties of his occupation, and that since receiving his 
said injury he has been totally and continuously disabled from performing the 
duties of his occupation, and will continue to be so disabled the balance of his 
life.” 

The plaintiff asked for compensation at the rate of $15 per week, together 
with 12 per cent. as a penalty, and $150 as attorney's fees. The total amount for 
which recovery was sought is $646.56. Appellant answered, denying liability un- 
der the terms of the policy. 

The court submitted the following issues to the jury: 

“(1) Do you find from a preponderance of the evidence that the plaintiff 
received the injuries complained of in the manner and as alleged in his original 
petition in the cause? Answer: Yes. 

“(2) If you have answered the above question ‘No’, then you need not 
answer the following question; but if you have answered it ‘Yes’, then answer 
the following question: Do you find from a preponderance of the evidence that’ 
the plaintiff was directly and immediately totally and continuously disabled and 
prevented from attending to any and every kind of duty pertaining to his occu- 
pation as the result of said injuries, if any? Answer: Yes.” 

A third issue was submitted which the jury was not called upon to answer 
in the event they answered in the affirmative those which have been quoted. 
Upon those answers the court entered a judgment in favor of the plaintiff. 

[1] The first question we shall consider is, Are the pleadings and the evi- 
dence sufficient to support a recovery under the terms of the policy? It will be 
observed that in issuing this policy the appellant has limited its liability to in- 
juries caused by accidental means. There is a well established distinction be- 
tween accidental injuries and injuries resulting from accidental means. Inter- 
national Travelers’ Ass’n v. Francis (Tex. Sup.) 23 S.W.(2d) 282; Bryant vy. 
Continental Casualty Co., 107 Tex. 582, 182 S. W. 673, 675, L. R. A. 1916E, 945, 
Ann. Cas. 1918A, 517; United States Mutual Accident Ass’n v. Barry, 131-U. S. 
100, 9 S. Ct. 755, 33 L. Ed. 60; Pledger v. Business Men’s Accident Ass’n (Tex. 
Com. App.) 228 S. W. 110, 113. 

In the Pledger Case the court said: 


“Death caused by accidental means is an accidental death; but an accidental 
death may or may not be the result of accidental means. Viewing the contract 
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of insurance as a whole, the association’s liability in this case was for the acci- 
dental death of Pledger.” 

In the Bryant Case, Chief Justice Phillips, who wrote the opinion, said: 

“The word ‘means’ is employed in the policy in the sense of ‘cause’; the 
phrase ‘due to accidental means,’ is one of qualification; and the purpose of its 
use in the ordinary accident policy is to limit the liability of the insurer to in- 
juries effected by an accidental cause, as distinguished from those which are 
merely accidental in their result. It is generally recognized, as it should be, 
that where a man undertakes to do a certain thing by a particular means, and 

*the result of his act is such as follows, in not an unusual or unexpected way, 
from the means voluntarily used, it cannot be said to be due. to an accidental 
cause, though, in the sense that it was not intended, an accidental result is the 
consequence. In the numerous adjudicated cases upon the subject, therefore, it 
is determined that where by the terms of the contract the risk insured against 
is an injury effected by ‘accidental means,’ the element of accident must consist 
in that which produces the injury, rather than in the mere fact that an injury 
occurs. The rule itself is well established. It is its application to the varying 
kinds of accidental injuries which is sometimes involved in difficulty, occasioning, 
in some instances, divergent opinions by the courts.” 

That brings us to the question, What caused the appellee’s injuries? He 
testified as follows as to his employment and the circumstances under which his 
injuries occurred: 

At the time the policy was issued he was a truck driver engaged in the busi- 
ness of delivering ice at different places in the city of Texarkana. His duty was 
to carry ice from his truck and put it in the houses or ice boxes of his costumers. 
The usual weight of the ice he had to carry and put into the ice boxes ranged 
from 50 to 300 pounds. He thus testified as to what he was doing at the time 
he was injured: 

“I was filling his (meaning Mr. Atchison’s) ice box with ice, carrying a two- 
hundred pound chunk of ice; I had it on my back like that; I was bent over and 
his box struck me right along here. (indicating a point about the lower part of 
shoulder blade). I had to have the ice away up on my shoulder and when I went 
to tilt over like that I felt it break loose, and I turned around to him and said, 
‘I hurt myself. * * * As to how it hurt me, it just caught in my back there. It 
just seemed like I could feel it tear loose when I threw the ice back. When I 
felt my back tear loose in there just like—well, I heard it when it popped loose 
and broke. That was when I put the ice down; when I threw the ice off of my 
back.” 

The witness further stated that in unloading the ice he stood it on the edge 
of the truck and then reached back with his tongs behind his shoulder after fast- 
ening his tongs in the ice, he would pull the ice upon his back and then back up to 
the ice box and let the ice down into the ice box. The ice he was handling on 
that occasion was a 200-pound block. In depositing the ice in the box, he had to 
tilt over forward; the edge of the ice box struck his back at a point near the 
lower part of the shoulder blade. In unloading the ice from his back, he had to 
push it up high on his shoulder to get it in the box and then tilt back, and that 
was when he injured himself. It was nothing unusual for him to carry ice and 
put it in the ice box in that way. He had for a considerable length of time been 
putting it in the same box in the same way. 

The question then arises, Do those facts show that the appellee’s injury 
was the unexpected and unintentional result of what he voluntarily did? If 
it was, then he has shown merely an accidental injury, which is not covered by 
the terms of his policy. But, if the facts warrant the conclusion that the injury 
was the unexpected result of an unexpected cause, or of an act, which was un- 
intentionally, unexpectedly, and involuntarily done by him, then it may be said 
that the injury was the result of accidental means, and within the terms of the 
policy. 

In the Barry Case the injury was caused by Barry’s jumping from a platform. 
Two other companions had immediately preceded him in jumping from the same 
platform. They alighted safely. Barry voluntarily jumped, but he intended to 
alight safely; the injury was unexpected. The court held that it was due to ac- 
cidental means. The ruling was evidently based upon the conclusion that there 
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was some involuntary and unintentional muscular movement on the part of 
Barry which intervened and caused him to alight in an unexpected way. 

In the Bryant Case, Perry, the injured party, died as the result of a sun- 
stroke. The facts showed that Perry voluntarily exposed himself to the heat 
of the sun, and the intensity of that heat caused the resultant injury. But the 
court held that the injury was caused by accidental means. Evidently the heat 
was more intense than Perry expected, or his physical condition was such that he 
was less able to withstand the heat than he expected to be. In concluding the 
opinion in that case, Chief Justice Phillips said: 

“The proper and true test, in all instances of voluntary action, is that defined 
in the Barry Case; If in the act which precedes the injury, though an intentional 
act, something unforeseen, unexpected, and unusual occurs, which produces the 
injury, it is accidentally caused. If the injury followed in a usual or reasonably 
to be expected way from the means voluntarily employed, that is, the given vol- 
untary act, it is not a result accidentally effected.” 

In the Pledger Case Pledger was injured while attempting to lift the end of 
a bale of cotton. He had been lifting other bales of cotton of similar weight on 
the same day. He was afflicted with a disease called hardening of the arteries. 
When he attempted to lift the bale of cotton at the time he was injured, he felt 
an internal rupture and immediately complained of being sick. He later died 
as a result of the injury. The policy sued on in that case was interpreted by the 
Supreme Court to be a contract indemnifying him from an accidental injury. 
Judge Taylor, who wrote the opinion for the Commission of Appeals, stated: 

“Under the rules stated in the Bryant Case, supra, Pledger’s death was caused 
by accidental means. It follows that his death was accidental, and it was so 
found to be by the Court of Civil Appeals.” 

According to the testimony of the appellee, he was unloading the ice from 
his back in the same manner which he had adopted on previous occasions. So 
far as he knew, there was no voluntary variation in the manner of doing that 
work from that customarily adopted during the several months he had been de- 
livering ice at that place. 

It is a rule in pnysics that the same causes operating under the same condi- 
tions will produce the same results. When results are different, there must be a 
variation, either in the cause or in the conditions under which the cause op- 
erated. In this case the weight of the block of ice was the same; the position 
of the ice box was the same. So far as the evidence shows, the physical condi- 
tion of the appellee was the same. There must have been a variance unknown 
to him in the manner in which he handled himself in bending his body while de- 
positing his burden. If there had not been such a variation, the results would 
have been precisely the same as on previous occasions. There must have been 
some involuntary and unintentional movement, unconsciously performed, that 
intervened and caused the rupture of the ligaments, tissues, or membranes con- 
stituting his injury. If that be true, and we are for the moment merely assum- 
ing that to be true, then it may be said the injury was the result of accidental 
means within the terms of the policy. 

3ut in this case the appellee alleged in his petition that he received an “acci- 
dental injury.” He did not plead that he received an injury by accidental means. 
As said in the Pledger Case, and other similar cases, an accidental injury may 
be the result of an injury by accidental means, but an accidental injury is not 
always the result of an injury caused by accidental means. In submitting the 
first issue, the court referred the jury to the plaintiff’s original petition for the 
purpose of ascertaining the injuries they must consider. In answering that in- 
terrogatory in the affirmative, the jury, in effect, found that the plaintiff received 
an accidental injury to all those parts of his body mentioned in his original pe- 
tition. 

There is no finding in the record that he sustained an injury caused by acci- 
dental means. It seems that no such issue as that covered by the policy was 
submitted, or its submission requested. Hence there was no basis either in the 
pleadings of the appellee or in the findings of the jury for holding the appellant 
hable under the terms of the poicly. 

_ [2-4] Moreover, it was improper for the court to refer the jury to the plead- 
ings in order to ascertain the injuries they were to consider. Farmers’ & Me- 
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chanics’ Nat. Bank v. Marshall (Tex. Civ. App.) 4 S.W.(2d) 165, 166; Hewitt v. 
3uchanan (Tex. Civ. App.) 4 S.W.(2d) 169, 174; Egan v. Egan (Tex. Civ. App.) 
235 S. W. 659; Estep v. Bratton (Tex. Civ. App.) 298 S. W. 145. 

The appellee contends that such error was harmless because the evidence 
conclusively showed that the injuries had been sustained, and the court might 
have assumed as a matter of law that the appellee was injured within the terms 
of the policy. 

The plaintiff in the case was the only witness who testified concerning his 
injuries. Those injuries were, according to his testimony, internal, showing no 
external signs of their existence. The physician who treated him and who tes- 
tified on the trial did not mention any external evidences of any such injury. 
He seems to have been governed in his treatment by what the appellee told him. 
The appellee was deeply interested in the result of the suit. He was later em- 
ployed in other work that required him to be on his feet much of the time. 

The general rule is that the court cannot assume, as a matter of law, that 
such a witness has told the truth, even though he is not contradicted by other 
witnesses. Pope v. Beauchamp, 110 Tex. 279, 219 S. W. 447, 450; Lucas & Co. 
v. Thompson (Tex. Civ. App.) 15 S.W.(2d) 123, and cases there referred to. In 
the first case cited above, the court, in quoting from a former case (Houston, FE. 
& W. T. Ry. Co. v. Runnels, 92 Tex. 305, 47 S. W. 971), said: 

“It is the province of the jury to pass upon the credibility of the witnesses, 
and they may disregard the testimony of a witness who has neither been im- 
peached nor contradicted, if they believe his statements to be untrue from his 
manner of testifying, prejudice exhibited towards the opposite party, or his inter- 
est in the result of the litigation, or other things indicating that the evidence 
is not reliable.” 

The court could not, under the circumstances in this case, assume as a mat- 
ter of law, from the appellee’s testimony alone, that he sustained the injuries 
detailed by him. The above ruling is not intended to prejudge the facts, and 
must be regarded as ruling upon the point only that the pleadings do not sup- 
port a recovery under the policy. 

\ppellant attacks the second interrogatory as violative of the statute, which 
requires cach issue of fact to be separately submitted. The complaint is that 
two or more issues of fact were embodied in that interrogatory. That form of 
submitting such an issue was approved in the following cases: Georgia Casualty 
Co. v. Gibson (Tex. Civ. App.) 11 $.W.(2d) 191; Federal Surety Co. v. Smith 
(Tex. Civ. App.) 25 S.W.(2d) 994. But in each of those cases a writ of error 
was granted by the Supreme Court where they are still pending. 

Since we have determined that this case should be reversed upon other 
grounds, we shall not express an opinion as to the propriety of submitting an 
issue in that form. It is probable that the question will be settled by the Su 
preme Court before another trial of this case. 

[5] We also think the court should have excluded that portion of the testi- 
mony of the appellee wherein he stated what Andrew Rose, the agent who issued 
the policy sued on, said to him about a settlement with the company. 

The judgment will be reversed, and the cause remanded for another trial. 

GREAT AMERICAN CASUALTY CO. v. EICHELBERGER. 
No. 1016. 
Court of Civil Appeals of Texas. Waco. March 19, 1931. 
Rehearing Denied April 23, 1931. 
37 Southwestern Reporter (2d) 1050. 
13. INSURANCE. 

That insurer had conferred on agent actual authority to execute and deliver 
certain accident policy would not create apparent authority to make entirely 
different oral contract. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

14. INSURANCE. 

Insured could not rely on fact that agent was in possession of blank acci- 
dent policies as evidence of agent’s apparent authority to make different oral 
contract, where policies in agent’s possession excluded such authority. 

(For other cases, see Insurance, Dec. Dig. § 131]2].) 
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INSURANCE. 

License issued by insurance commissioner neither enlarges or limits authority 

tually conferred on agents by insurance company. 

(For other cases, see Insurance, Dec. Dig. § 87.) 

\ppeal from District Court, McLennan County; Sam R. Scott, Judge. 

\ction by Jim Ejichelberger against the Great American Casualty Company. 
ludgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

\lbert Boggess and Richey & Sheehy, all of Waco, for appellant. 

Geo. Clark and J. J. Campbell, both of Waco, for appellee. 

\LEXANDER, J. 

This was a suit by Jim Ejichelberger against the Great American Casualty 
Company to recover the sum of $1,500 alleged to be due him on an accident 
policy issued by the defendant on the life of A. D. Eichelberger. The plaintiff al- 
leged, in substance, that the defendant’s agent, C. H. Kendrick. was its general 
agent, with authority to take applications for accident insurance, pass upon said 
pplications, and to sign and deliver policies and that said agent, for a con- 

leration of $1, agreed to execute and deliver to the insured a policy in the 
f $1,500, insuring the said A. D. Ejichelberger against death from acci- 
means from any cause; that said agent executed and delivered to the 
sured a policy and fraudulently represented that it embodied the terms of their 
agreement; that the insured was an itiliterate negro, who could barely read 
write, and that he did not read the policy, but relied on the false and 


iudulent representations of the agent that it contained the true contract as 


d upon by the parties; that in fact the policy as delivered insured the 
\. D. Ejichelberger only in the event his death was caused by accidental 
us while riding in a public conveyance. The plaintiff contended that, since 
licy as delivered did not contain the true agreement as made by the parties, 
was not bound thereby, but was entitled to recover on the oral agreement. 


plaintiff further alleged that the defendant had supplied said agent with 
k forms of accident policies, and had authorized and empowered him to 
ind deliver same, and had thereby clothed him with the apparent author- 
Ke contracts for and on behalf of the company, and that the company 
ped to deny the apparent authority of said agent to make such con- 
d that it was bound by the representations made and oral agreement en- 
hy said agent. The plaintiff alleged that, within one year from the 
the policy, the insured lost his life as the result of the accidental dis- 
f shotgun. The defendant entered a_ general ual, and = specifically 
said agent had the actual or apparent authority to make the represen 
ral agreement alleged by plaintiff, and alleged that the only agree- 
agent was authorized to make was that actually embodied in the 
delivered to the insured; that said policy contained provisions 
agent from changing the terms of the contract and that the 
ived and retained the policy, and that he and the beneficiary 
he policy were estopped Lo deny that the policy as delivered spoke the 
reement between the parties. 
rial was had before a jury, and the jury, in response to special issues, 
that the agent, on behalf of the company, offered to deliver to the in- 
a policy that would pay the named beneficiary $1,500 if the insured lost 
by accidental means frem any cause; that the insured accepted the offer, 
in good faith that the agent had the authority to make the contract 
that a reasonably prudent person would have so believed; that the agent 
scly represented that the policy as delivered contained the true agreement as 
ered by the agent and accepted by the insured and that the insured relied on 
h representations: that the representations were made by the agent with the 
tention of misleading the insured, and that the insured accepted the policy 
elicving that it embodied the true agreement and never had knowledge to the 
utrary; and that such belief was induced solely by the false representations of 
he agent. Based on the verdict of the jury, the court entered judgment for the 
plaintiff. The defendant appealed. 
The appellant complains of the action of the court in failing to give a per- 





492 ‘The insurance Law Journal, Vol. 77 [Aug., 1931 


emptory instruction for the defendant. It was agreed between the parties in open 
court that Kendrick, the agent, who wrote the policy, only had the authority 
from the appellant to write what is known as the “Little Giant Travel Accident 
Policy.” This was the policy that was actually delivered, and it did not insure 
against death from gunshot wounds, but only insured against death from an in- 
jury received while traveling in a public conveyance. 

The appellee concedes that he cannot recover on the policy actually de- 
livered. Therefore, if he is to recover at all, it must be by virtue of the oral 
contract of insurance alleged to have been entered into between the agent and the 
insured. Since the agent did not have the authority to make any other contract 
other than that delivered, it follows that he did not have the actual authority to 
make the oral agreement. If appellee is to recover at all, it must be because it 
was within the scope of the apparent authority of the agent to make such agree- 
ment. It becomes necessary, therefore, to determine whether the agent was acting 
within the scope of his apparent authority when he made the alleged oral agree- 
ment. 

[1-7] By apparent authority is meant such authority as a reasonably prudent 
man, using diligence and discretion in view of the principal’s conduct, would 
naturally and reasonably suppose the agent to possess. 1 Words and Phrases, 
Third Series, page 507. An agent, who 1s clothed with the apparent authority, 
may make a binding contract, although his authority is actually so limited as 
not to authorize the making of such contract. Cox v. Humble Oil & Refining Co. 
(Tex. Com. App.) 16 S.W.(2d) 285, par. 2. If a principal, acting through agents, 
invests such agent with the apparent authority, the act of the agent in making 
a contract within the scope of his apparent authority is as binding upon the 
principal as if the agent possessed such authority. Clem v. Forbess (Tex. Civ. 
App.) 10 S. W. (2d) 223, part. 4. In order to determine whether the acts of the 
agent were within his apparent authority, we must keep in mind the distinction 
between a general agent and a special agent. A general agent is one empow- 
ered to transact all the business of his principal of a particular kind or in a 
particular place, and such general agent has the apparent authority to do any- 
thing that the company could do in the premises. He may bind his principal 
notwithstanding secret instructions to the contrary. Manhattan Life Insurance Co. 
v. Stubbs (Tex. Com. App.) 234 S. W. 1099, 1103; 2 C. J. 427. On the other 
hand, a special agent is one empowered to do only a particular thing or a par- 
ticular class of work. A special agent has authority only to do those things 
intrusted to him and such as are apparently necessary to accomplish that end. 

[8-14] The agent, Kendrick, was empowered only to execute and deliver 
the “Little Giant Travel Accident Policy.’ This power would carry with it the 
implied authority to do those things necessary to accomplish that end. The 
only evidence of the agent’s apparent authority consisted of his declarations 
made at the time the policy was issued, and the fact that the company had placed 
in his hands copies of the “Little Giant Travel Accident Policy” and had author- 
ized him to sign and deliver the policies. The declarations of the agent were 
not sufficient to establish his authority nor the scope of his authority. 2 Tex. 
Jur. p. 523; Noel v. Denman, 76 Tex. 306, 13 S. W. 318; Park v. Sullivan (Tex. 
Civ. App.) 12 S.W.(2d) 265, 268. They were admissible merely as corroborative 
evidence in the event there was other evidence showing prima facie his authority. 
Ferguson v. Lewis (Tex. Civ. App.) 290 S. W. 858, par. 4. Apparent authority is 
based on estoppel, and can arise from but two sources: First, the principal may 
knowingly permit the agent to so hold himself out as having such authority, and 
in this way the principal becomes estopped to claim that the agent does not 
have such authority. There is no evidence in the record that the company ever 
knew that the agent held himself out as having the authority to make an oral 
agreement such as herein sued on. Therefore the apparent authority does not 
arise from this source. Second, the principal may so clothe the agent with the 
indicia of authority as to lead a reasonably prudent person to believe that he 
actually has such authority. What acts were done by the company in this case 
that would lead a prudent person to believe that the agent’s authority was any 
greater than it actually was? The company had placed in the hands of the 
agent copies of the “Little Giant Travel Accident Policy,” and had thereby 
clothed him with the apparent authority to sell, sign, and deliver such policies. 
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This, however, was identical with the actual authority conferred on him. The 
apparent authority did not exceed the actual authority. The mere fact that the 
company had conferred on the agent the actual authority to execute and de- 
liver the written policy referred to would not create the apparent authority to 
make an entirely different oral contract. Jones v. Great Southern Life Ins. Co. 
(Tex. Civ. App.) 289 S. W. 450, 451; Republic Ins. Co. v. Moss (Tex. Civ. 
App.) 235 S. W. 700, 703; Smith v. State Ins. Co., 58 Iowa, 487, 12 N. W. 542; 
Continental Ins. Co. v. Schulman, 140 Tenn. 481, 205 S. W. 315; Mulrooney v. 
Royal Ins. Co. (C. C.) 157 F. 598. If the insured was to rely on the fact that 
the agent was found in possession of blank policies as evidence showing his ap- 
parent authority, he would be charged with the nature and extent of the very 
evidence on which he relied as showing a limitation on such authority. 2 Tex. 
Jur. 459; Texas State Mutual Fire Ins. Co. v. Richbourg (Tex. Com. App.) 
257 S. W. 1089, at page 1091 Aetna Ins. Co. v. Holcomb, 89 Tex. 404, 34 S. W. 
915; 32 C. J. 1065; Great Eastern Casualty Co. v. Thomas (Tex: Civ. App.) 
178 S. W. 603, at page 606; Fitzmaurice v. Mutual Life Ins. Co. 84 Tex. 61, 
19 S. W. 301; Columbian National Fire Ins. Co. v. Dixie Co-op. Mail Order 
House (Tex. Civ. App.) 261 S. W. 174, at page 178, affirmed (Com. App.) 276 
S. W. 219; Knodel v. Equitable Life Ins. Co. (Tex. Civ. App.) 193 S. W. 
1138; Southern Surety Co. v. Benton (Tex. Com. App.) 280 S. W. 551, 553. 
The policy as delivered contained the usual clause relating to agent’s authority 
as follows: “No agent has authority to change this policy or to waive any of its 
provisions. No change in this policy shall be valid unless approved by an executive 
officer of the Company and such approval be endorsed hereon.” The insured could 
not be heard to say that he found the agent in possession of such policies and 
relied on the same as evidence of his authority, but that he refused to read such 
policies and ascertain the extent of such authority. 

[15] The appellant contends that, since Kendrick was licensed by the insur- 
ance commissioner of the state as an agent of the appellant, such license was 
sufficient to show his authority to bind the company in making the contract in 
question. Under the law, all agents of an insurance company are required to 
procure a license from the insurance commissioner regardless of the extent of 
their authority. The license issued by the insurance commissioner does not under- 
take to define the limitation of such agent’s authority, and can neither be used to 
enlarge nor limit the authority actually conferred on the agent by the company. 

Since there was no evidence showing that the agent had the actual or ap- 
parent authority to make the contract, and since the case appears to have been 
fully developed, the judgment of the trial court is reversed, and judgment is 
here rendered in favor of the appellant. 

CORSONES v. MONARCH ACC. INS. CO. 
Supreme Court of Vermont. Rutland. May 5, 1931. 
154 Atlantic Reporter 693. 
1. INSURANCE. 
Insurance policy must be construed liberally as to insured and strictly as to 
insurer. : 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Construction of insurance policy must be reasonable and not such as to de- 
prive insurer of benefit of unambiguous provision placed therein for its protection. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Exception of disability wholly or partly from hernia held not to preclude 

recovery under accident policy for death from traumatic hernia suffered in a fall. 
Accident policy insured against loss of life resulting directly and in- 
dependently of all other causes from bodily injuries effected solely through 
accidental means, and occurring within 90 days after the accident. 

Policy further provided that “disability resulting wholly or partly from 

* * * hernia * * * shall be considered as sickness and indemnified 

under the sickness provisions of the policy whatever the original cause.” 

(For other cases, see Insurance, Dec. Dig. § 454.) 
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4. INSURANCE. 

Operation tor hernia suffered in fall Ae/d not intervening cause of death so 
as to relieve insurer from liability under accident policy. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

5. INSURANCE 

Term “disability,” within accident policy, means inability of insured to carry 
on his occupation or attend to his affairs. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Exceptions for Rutland County Court; Warner A. Graham, Judge. 

\ction by Gus G. Corsones, administrator of the estate of George A. Vlakos, 
deceased, against the Monarch Accident Insurance Company. A verdict was 
directed for the defendant, and the plaintiff brings exceptions. 

Judgment reversed, and cause remanded. 

Argued betore Powers, C. J., and Slack, Moulton, Willcox, and Thompson, 


Novak, Bloomer & Spero, of Rutland, for plaintiff. 

Fenton, Wing, Morse & Jeffords, of Rutland, for defendant. 

MouLron, 1 

The policy issued by the defendant company, upon which this action 1s 
based, insured the decedent against loss of life resulting directly and independently 
of all other causes from bodily injuries effected solely through accidental means, 
and occurring within 90 days after the accident. There were provided, also, 
certain weekly indeminties for total or partial disability caused by bodily in- 
juries resulting solely from accidental means; and other weekly indemnities, dif- 
fering somewhat from the former ones in the periods for which they were pay- 
able, for disability caused by sickness. In case of death from accident, as above 
defined, in addition to the principal sum, there was a weekly accident indemnity, 
payable up to the time of death. It was further provided that “Disability re- 
sulting wholly or partly from * * * hernia * * * = shall be considered as 
sickness and indemnified under the sickness provisious of the policy whatever the 
original cause.” 

The plaintiff's evidence tended to show that the decedent, while employed as 
a waiter in a restaurant, suffered a traumatic hernia as the result of a_ fall 
while carrying a tray of dishes. An operation was performed, acute dilation of thi 
stomach set in, and he died about three weeks after his injury. In this actiot 
recovery is sought for the principal sum made payable for death caused by acci- 
dental means; all claims for sickness or accident indemnity being waived. 

The trial court directed a verdict for the defcndant, upon the ground that 
recovery could be had only for sickness indemnity, since the decedent had sut- 
fered a disability resulting wholly or partly from hernia. This was error. 

}1, 2] It is a fundamental rule that a policy of insurance must be construed 
liberally in respect to the person insured and _ strictly with respect to the in- 
surer, Mosley v. Vermont Mut. Fire Ins. Co., 55 Vt. 142, 148; Brink & Co. v. 
Merchant's, ete, Co. 49 Vt. 442, 457; Bates v. German Commercial Accident 
Ins. Co., 87 Vt. 128, 132, 88 A. 532, Ann. Cas. 1916C, 447; Kimball v. N. \ 
Lite Ins. Co., 96 Vt. 19, 28, 116 A. 119; although such construction must be 
reasonable and not such as to deprive the insurer of the benefit of an unam- 
biguous provision placed therein for its protection, Duran v. Standard, ete., Ins. 
Co.,.63 Vt. 437,438, 22-A. 530, 13° L. Ro A. 687, 25 Am. St Rep. 773; Purry’s 
Adm'r vy. General Accident Ins. Co., 80 Vt. 526, }: 6S A. O55, 15 i. FA. 
(XN. S$.) 206, 130 Am. St. Rep. 1012, 13 Ann. Cas. 515; Spaulding v. Mut. Lit: 
Ins. Co., 96 Vt. 67, 81, 117 A. 376; Mulcahy vy. Travelers’ Ins. Co., 261 Mass 
245, 158 N. E. 764, 766. 

13, 4] The plaintiff's evidence tended to show that the hernia was caused 
by the fall, that is, by accidental means. Under these circumstances the death 
was attributable to the accident and not to the hernia, which was not a new 
and independent cause of death, but merely a link in the chain of causation be- 
tween the accident and the death. Robinson vy. National, ete., Ins. Co. 76 Ind. 
App 129 N. E. 707, 708-710; U. S. Casualty Co. v. Thrush, 21 Ohio App. 
.. E. 796, 797, 798; Hickey v. Ministers’ Casualty Union, 133) Minn. 

W. 45, 46: Travelers’ Ins. Co. v. Murray, 16 Colo. 296, 26 P. 774, 
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25 Am. St. Rep. 267, 273; Thornton v. Travelers’ Ins. Co., 116 Ga. 121, 42 S. E. 
287, 94 Am. St. Rep. 99, 102-105; Atlanta Accident Ass’n vy. Alexander, 104 Ga. 
709, 30 S. E. 939, 42 L. R. A. 188, 189; Western Commercial Trav. Ass’n v. 
Smith (C. C. A.) 85 F. 401, 40 L. R. A. 653, 656; Freeman v. Mercantile Mutual 
\ccident Ass’n, 156 Mass. 351, 353, 354, 30 N. E. 1013, 17 L. R. A. 753; Keen 

Continental Casualty Co., 175 Iowa, 513, 154 N. W. 409, 411; Berry v. United 
Commercial Travelers, 172 Iowa, 429, 154 N. W. 598, 600, 601, L. R. A. 1916B, 
617, Ann. Cas. 1918A, 706; Schwindermann vy. Great Eastern Casualty Co., 38 
XN. D. 584, 165 N. W. 982, 983; Conrad v. Interstate, etc., Accident Ins. Co, 
141 Tenn. 14, 206 S. W. 34, 35; Hanna v. Interstate Business Men’s Acc. Ass’n, 
41 Cal. App. 308, 182 P. 771, 772; Norwood vy. Washington, etc., Ins. Co. (Tex. 
Civ. App.) 16 S.W.(2d) 842, 844; and see cases cited in note Ann. Cas. 1918A, 
710. The jury would therefore have been justified in finding that the decedent 
died as the result of an accidental bodily injury, within the meaning of the 
policy. Nor was the operation, which the plaintiff's evidence tended to show was a 
proper step in the treatment, an intervening cause of the death, thus discharging 
the defendant from liability under the policy. Collins v. Casualty Co., 224 Mass. 
327, 112 N. E. 634, L. R. A. 1916E, 1203, 1205; Gardner v. United Surety Co., 110 
Minn. 291, 125 N. W. 264, 26.L. R. A. (N. S.) 1004, 1008; Vernon v. Iowa, etc., 
Traveling Men’s Ass’n, 158 lowa, 597, 138 N. W. 696, 701. 

The clause providing that disability resulting wholly or partly from hernia 
shall be considered as sickness, and indemnified as such, plainly refers to those 
sections of the policv in which weekly payments are stipulated as indemnity for 
entire or partial inability to work, by reason of disease or accident. Disability 
resulting from hernia, however it may have been caused, is classified as sick- 
ness, and the indemnities payable for sickness, and not those payable for acci- 
dent, are applicable. But this in no way affects the liability in the principal sum 
for death caused solely by accidental means, which, as we have seen, is the 
claim in this action. 

|5] The defendant relies upon Anderson y. Great Eastern Casualty Co., 
Utah, 78, 168 P. 966, L. R. A. 1918B, 1194, wherein the policy provided that “any 
loss resulting wholly or in part, directly or indirectly, from * * * blood poison, 

* *” should be considered as resulting from sickness and covered only by 

section in the policy providing for sickness indemnity. The insured sprained 
his ankle; blood poison set in and he died. It was held by a divided court that, 
inder the clause above quoted, no recovery could be had for the loss of life. 
But the language of the policy was of wider application than that in question in 
the instant case. The term “any loss” is broad enough to include death; whiie 

word “disability” cannot be so construed, and when read in connection with 

er sections of the policy means nothing more than inability on the part of 
the insured in whole or in part to carry on his occupation or attend to his 
affairs. Other cases cited by defendant are similarly distinguishable in the lan- 
uage of the policies involved. 

Judgment reversed, and cause remanded. 

Notrt.—When this case was argued, at the special term at Rutland, Novem- 

1930, it was assigned to Mr. Justice Willcox. Thereafter, at the February 
term, 1931, it was reassigned to Mr. Justice Moulton. 
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AUTOMOBILE 


BAXTER v. CONTINENTAL CASUALTY CO. No. 9001. 
Circuit Court of Appeals, Eighth Circuit. March 13, 1931. 
48 Federal Reporter (2d) 467. 
INSURANCE. 


Policy indemnifying automobile sales company against loss from liability, in- 
cluding accidents resulting from use of automobile by named executive officer, held 
not to protect officer from personal liability. 

The only person named in the policy as the assured was the company, 

and the only purpose of expressly naming the executive officer in the policy 

was to gain for the company protection from liability which it might incur 

through his acts. The policy expressly provided that accidents resulting 

from the use of the automobile by proprietors or executive officers should 

be covered only in event that their names were written below, and $2,000 

as annual remuneration was included for them. The name of the officer in 

question was written in accordance with this direction, and the designated 

remuneration was used as premium rate base. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. INSURANCE. 

Rule of underwriters association providing for extension of garage policy to 
cover personal liability of employees did not show that garage policy not so ex- 
tended included executives officer’s personal liability. 

(For other cases, see cama Dec. Dig. § 435.) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Faris, Judge. 

Action by Samuel W. Baxter, as administrator of the estate of George A. 
Zeller, deceased, against the Continental Casualty Company. Judgment for de- 
fendant, and plaintiff appeals. 

Affirmed. 

Douglas H. Jones, of St. Louis, Mo., for appellant. 

Arnot L. Sheppard, of St. Louis, Mo. (M. F. Watts and William R. Gentry, 
both of St. Louis, Mo., on the brief), for appellee. 

Before Stone and Gardner, Circuit Judges, and Woodrough, District Judge. 

Srone, Circuit Judge. 

Appellee issued a policy insuring against liability arising from injury caused 
by automobiles. The assured named in the policy was Southwest Motor Sales 
Company. In one portion of the policy, Harry Shields is named as an executive 
officer of the above sales company. The policy provided that a person so injured 
might recover on the policy if an execution on a judgment for such injuries was 
returned unsatisfied and the insured was insolvent. Appellant brought suit for 
such an injury, in a state court of Missouri against the Southwest Motor Sales 
Corporation and Shields.’ Personal services was had on Shields and constructive 
service (as hereafter described) on the company. Neither defendant appearing, 
default judgment was entered for $10,000. Execution was returned unsatisfied. 
Thereafter, appellant filed this action on the above policy, alleging the above facts 
in more detail; that the policy covered both the company and Shields and the in- 
solvency of both. Appellee answered, inter alia, that the policy did not cover 
Shields and that the service on the sales company in the damage suit was void. 
The case was submitted to the court upon an agreed statement of facts. From a 
judgment for appellee, this appeal is brought. 

Two questions are presented here. The first is whether valid service was se- 
cured upon the corporation. The. second is whether Harry Shields was covered 
by the policy. If there was either valid service on the company or Shields was 
covered by this policy, the judgment should be reversed. 

I. ‘Service. 

[1, 2] This contention involves two matters relating respectively to the validity 

of the attempted foreign personal service on the sales company and to the sufficiency 


It is stipulated that the Southwest Motor Sales Corporation and the Southwest 
Motor Sales Company is the same Company. 
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of the publication service on that company to authorize a judgment in personam 
against it. 

The company was a Missouri corporation. No service could be obtained upon 
it in Missouri, The service was made personally upon its president who was then 
in Illinois. The service was in compliance with a Missouri statute (section 1192, 
R. S. Mo. 1919). The question here as to this personal service is the validity of 
that statute. The Supreme Court of the state has squarely decided the statute 
invalid as applied to Missouri corporaions. McMenamy Inv. & R. E. Co. v. Still- 
well Catering Co., 267, Mo. 340, 184, S. W. 467. It may be added that the Missouri 
court has also determined that a general (personal) judgment cannot be entered 
upon foreign personal service since such is “constructive” service. Givens v. Har- 
iow, 251 Mo. 231, 241, 158 S. W. 355; Moss v. Fitch, 212 Mo. 484, 497, 111 S. W. 
475, 126 Am. St. Rep. 568. 

The method of service by publication is not challenged. The contention is 
that the decisions of the state have confined service by publication to judgments 
and decrees affecting a res within the State and do not permit judgments in per- 
sonam to be entered thereon. This claim is sustained by Priest v. Capitain, 236 
Mo. 446, 457, 139 S. W. 204; Moss v. Fitch, 212 Mo. 484, 497, 111 S. W. 475, 126 
Am. St. Rep. 568, and numerous other cases in Missouri. Therefore, the trial court 
correctly ruled that the foreign personal service on the Sales Company was invalid 
and that the service by publication could not support the judgment in personam 
entered thereon. 

II. Coverage of Policy. 

[3] The judgment in the damage case was against both the company and 
Harry Shields (personally). There is no question but that Shields was properly 
served within the state of Missouri. If the policy covers the personal liability of 
Shields, then the liability of appellee may be made out through Shields, irrespec- 
tive of the sales company. This depends upon the meaning of the policy. 

Portions of the policy material to this matter are as follows: 

The appellee: 

“Hereby Agrees . 

“To indemnify the herein named Assured against loss from the liability im- 
posed by law upon the Assured for damages on account of bodily injuries, includ- 
ing death resulting therefrom, accidentally suffered or alleged to have been suffered 
within the policy period by any person or persons not employed by the Assured: 

“(1) while within the limits of the United States of America or the Dominion 
of Canada by reason of the ownership, maintenance or use (including loading or 
unloading), of any of the automobiles covered by this policy as described in the 
Schedule : 


“(2) while within or upon the premises described in the Schedule or upon 
the sidewalk or other ways immediately adjacent thereto by reason of the main- 
tenance and operation of the business described in the Schedule. * * * © 

“This insurance is subject to the following conditions and failure on the 
part of Assured to comply therewith shall forfeit the right to recovery here- 
under. * * * 

“3. Premium. The premium for this policy other than for elevator and livery 
coverage shall be calculated at rates specified in the Schedule as applied to entire 
remuneration earned during the policy period by all employes of the Assured. 
Such entire renumeration shall include all wages, salaries, commissions, bonuses and 
other remunerations. The remuneration of each active executive officer and 
each proprietor, including Assured if an individual and members of the firm if 
a co-partnership, shall be included in the payroll at an agreed amount of $2,000 
each per annum. The entire remuneration of each general manager and automo- 
bile salesman shall be included not to exceed, however, $2,000 for each per an- 
num. The remuneration of all other employes shall be included at the actual 
ameunt earned. If this policy also covers livery operations the premium for 
that portion of the risk shall be calculated at the rates named in the Schedule 
and upon total gross livery earnings charged by the Assured, whether collected 
or not, for the renting of automobiles covered hereby. The advance premium 
has been determined on the Assured’s estimate of entire remuneration and/or 
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total gross livery carnings as stated in the Schedule. At the end of the policy 
period the actual amounts of such remuneration and/or livery earnings shall be 
determined by an audit of the Assured’s books and records. If such actual 
amounts when so determined exceed such estimates, the Assured shall imme- 
diately pay to the Company the corresponding additional premium. If they are 
iess, the Company shall return the unearned premium when ascertained, but the 
Company shall retain not less than the minimum premium stated in the Sche- 
dule. The Company shall have the right to require of the Assured at any time 
within the policy period or one year thereafter, a sworn statement of the amount 
of such remuneration and/or livery earnings for the whole or any specified 
part of the policy period and the Assured shall furnish said statement within ten 
days after request. Any authorized representative of the Company shall have 
the right and opportunity to examine the books and records of the Assured 
pertaining thereto at any time during the policy period or within one year 
thereaftet he rendering of any estimate or statement or the making of any 
previous settlement shall not bar such examination nor the Company's right to 
additional premium. The premium for elevator coverage shall be a specific 
charge applicable to each elevator covered, which premium shall be included i n the 
advance premium payable at the beginning of the policy period. ’ 
“10. Schedule. The Assured by the acceptance of this policy warrants all 
itements of the following Schedule to be full, complete and true excepting 
those which purport to be estimates only. 


Statement 1 Name of Assured Southwest Motor Sales Company. 
Address 3660-64 Gravois Avenue. Saint Louis, Missouri. 
The Assured is Corporation 
(State whether individual, co-part: 
ship, corporation, estate or trustee.) 
The policy period shall be from April 21st, 1921, to April 21st, 1922 
commencing and ending at 12 o'clock noon, Standard Time, at place 


the building containing the premises referred to in 


Ave. 
(Street and Number) 
SORACIE,  DIOUIS cc diag a scicielarda Sse eiple-ee's DANO 
(City) (County) (State) 


The automobiles covered by this policy are and will be principally 
maintained and garaged in the city or town of Saint Louis, Misouri 
and Vicinity. 


The automobiles covered by this policy are and will be principally 
used in the city or town of St. Louis, Missouri, and Vicinity. 


None of the automobiles covered by this policy are er will be rented 
to others or used to carry passengers or property for a consideration, 
actual or implied, except as follows: No Exceptions. 


The automobiles covered by this policy shall be all automobiles used 
by Assured in connection with the business operations of Assured 
as below described. 

The description of the business operations of Assured, estimated 
number of employes, estimated total remuneration and gross livery 
earnings, elevators covered, premium rates and advance premium ar‘ 
as follows: 
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| Rate per $1000f | 
Io oye i 
Estimateq| Estimated | siabeiaborse pee 
DESCRIPTION OF BUSI-| Number] ,, Total” | | Estimated 
NESS OPERATIONS of Em- | Remunera- | Up to |§10,000/$25,000, Premium 
ployees | tion for $10,000} to | to | 
5 | Policy Period $25,006 $50,000] 


A. (1) All operations inci- 
lental and necessary to the 
conduct of the Assured’s te 
business of operating Public Varies 
Automobile Garage, Sales 
Agency and Service Station, 
including the operation ol 
any style, type or make of 
automobile, tractor, or trail- 
er for all purposes in such 
business and for pleasure use, 
but not the renting or hiring 
of automobiles to others for 
any purpose nor the carry- 
ing of passengers or prop- 
erty for a consideration ex- 
cept such transportation or 
delivery of goods or mer- 
chandise for prospective pur- 
*~hasers asis strictly inciden- 
tal to the demonstrating and 
sale of automobiles. 

(2) Accidents resulting 
from the use of any auto- 
mobile by proprietors or ac- 
tive executive officers shall 
be covered only in the event 
that the names of such pro- 
prietors or active executive 
fficers are below written and 
$2,000 as annual remunera- 
tion is included in the esti- 
nated total remuneration for 
each such proprietor or ac- 
tive executive officer. 

Names of proprietors 
active executive officers: 





| Harry Shields 


2000.00 


» ‘ re 
Property Damage $500.00 45.00 


B. (1) The renting or hiring to others |] 
of Private Passenger Automobiles for the 
carrying of passengers subject to call from 
the insured premises only, not including 
taxi-cabs, omnibuses, sight-seeing auto- 
mobiles or jitney buses. 

Estimated gross livery earnings there- 
Poms 20 SC eccccccesccceseseesese 

(2) The renting or hiring to others of 
commercial automobiles for the carrying 
of property. 

Estimated gross livery earnings ttere- | 
OMS” bis 


Sstimated Gross|Rate per $100 of 
Livery Earnings} Gross Livery 
Earnings 


oo 


C. This policy shall apply to injuries re- 
sulting from the maintenance, operation 
or use only of such elevators as are below 
described and for which premium is in- 
cluded in the advance premium. The word 
‘elevator’ as used in this policy shall be 
construed to include hoists, escalators and 
moving platforms. 


‘ 7. . { Tr ; $ ‘ 
lassification Number of| The Location in Rate per Elevator 
of Elevators Landings |Building of Insured 
Elevators is 


None on prem- 


Minimum Premium A $100 
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The above quotations from the policy are clear that the only assured named 
in the policy is the company; that the policy protects only the assured named 
therein; that such policy would not protect that assured from liability because 
of acts of an executive officer of assured unless that officer was named and his 
compensation included in the premium base; that the only purpose of expressly 
naming Harry Shields (an executive officer) in this policy was to gain the above 
protection for the company (the assured) from liability it might incur through 
his acts; that there was no insurance protecting Shields from personal liability. 

[4,5] Appellant claims the policy is, at least ambiguous in this respect and, 
therefore, should be construed against the company. The rule invoked would 
apply if the policy were ambiguous, but it is not. Appellant introduced certain 
evidence to show that the parties themselves have placed a construction upon 
the policy which construction, he contends, is that the personal liability of 
Shields was to be covered thereby. Passing over the matters of whether and 
how far parties may thus vary the clear meaning of a written contract, the 
evidence introduced does not have the contended for effect. That evidence con- 
sisted of rules of organizations of insurers of which this company was a member. 
One set of rules (of the “National Workmen’s Compensation Bureau’) covered 
the period when this policy was issued. The other (of the “National Bureau of 
Casualty and Surety Underwriters”) was not until months later. As to both 
it may be said there is no pretense that insured or Shields had any knowledge 
thereof at any time, hence they can be no basis for a claim of construction by 
the parties of the policy. The only bearing they might have would be as ad- 
missions of the insurer against interest. Obviously, the last set of rules could 
have no such force, as it was not in existence at the time the policy was issued 
and is intended to operate prospectively and not retroactively. As to the first 
set’of rules there is no force as an admission for two reasons. First, there is no 
evidence that insurer ever was governed by or even followed it—these rules were 
merely “suggestions for the use of the members of the Association, in the trans- 
action of their insurance business” (italics ours). Second, this rule set forth 
that, “The personal interest of any officer, partner, member of the firm or em- 
ployee is not covered under a garage policy written on the payroll basis” (as this 
policy was) but “may be extended, however, under limitations as defined in the 
following endorsement, to cover the personal lability of such persons whose 
salary is included in the payroll upon which the premium for the policy is based, 
for the additional charges provided in the Rate Section for ‘Additional Assureds 
—Emplovee and others’ and a form for such endorsement is set out which is 
as follows: 

“In consideration of the additional premium of $ this policy is ex- 
tended to cover the legal liability as defined therein of whose salary is 
included in the payroll upon which the premium for this policy is based, while 
any automobile is being operated by the said (or by any person when 
accompanied by him, or while any automobile of the Assured garage is being 
operated with his consent), for the purposes described in the policy and for pri- 
vate and pleasure purposes.” 

This rule is much stronger evidence for the appellee than for the appellant. 

However, it has no place in the construction of a policy which is in itself clear. 

The judgment should be, and is affirmed. 


AMERICAN AUTOMOBILE INS. CO. v. CASTLE, ROPER & MATHEWS 
et al. No. 8880. 
Circuit Court of Appeals, Eighth Circuit. March 11, 1931. 
Rehearing Denied April 17, 1931. 
48 Federal Reporter (2d) 523. 
1. INSURANCE. 

Soliciting agent of automobile liability insurance company held agent 
surer for all purposes of suit to reform policy (Comp. St. Neb. 1922, §§ 
7772). 

Comp. St. Neb. 1922, § 7757, provides that brokers soliciting insurance 
shall be regarded as representing company and not insured, and _ section 
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7772 fixes status of all persons as agents for insurer where such persons 


cause insurance contracts to be executed or receipt for premiums. 
(For other cases, see Insurance, Dec. Dig. § 96.) 
INSURANCE. 

Automobile liability insurance company waived notice and proofs of loss by 
denying liability on other grounds. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

Appeal from the District Court of the United States for the District of 
Nebraska; Thomas C. Munger, Judge. 

Suit by the American Automobile Ins. Company against Castle, Roper & 
Mathews, a corporation, and others, in which defendants filed a cross-bill. Decree 
for defendants, and plaintiff appeals. 

Affirmed. 

Ralph P. Wilson, of Lincoln, Neb., and John S. Marsalek, of St. Louis, Mo. 
(Allen Moser & Marsalek, of St. Louis, Mo., and Burkett, Wilson, Brown, 
Wilson & Van Kirk, of Lincoln, Neb., on the brief), for appellant. 

C. Petrus Peterson, of Lincoln, Neb. (Peterson & Devoe, of Lincoln, Neb., 
on the brief), for appellees. 

Before Kenyon and Booth, Circuit Judges, and Reeves, District Judge. 

Reeves, District Judge. : 

Appellant was the plaintiff and appellees the defendants in the trial court, 
and these designations will be used in the course of this opinion. 

Plaintiff was engaged in the automobile liability insurance business, and on 
\ugust 23, 1927, issued its policy or contract of insurance to the corporate de- 
fendant, whereby it insured said defendant for the term of one year against 
liability arising from the use of its automobiles. On the 16th of September, 1927, 
an accident occurred which formed the basis of a claim against the defendants. 
The automobile involved had been hired by, and was being used on behalf of, 
the corporate defendant. 

On September 28th following, plaintiff caused to be attached to its said 
policy an indorsement which specifically covered hired automobiles “during the 
term thereof.” After this was done, the plaintiff was notified of the accident and 
of the claim being made against the defendants. Thereupon, plaintiff canceled 
its policy and then filed its bill in equity to reform its terms while it was in 
force by striking from the hired car indorsement_ the words “during the term 
thereof” and inserting therein the words “from the date of this endorsement.” 

The object of such reformation was to relieve the company of apparent lia- 
bility on account of hired cars used prior to the indorsement, which, it 1s averred, 
was in accordance with the actual agreement of the parties. Plaintiff alleged 
that the language of the said indorsement was the result of a mutual mistake. 

The defendants by answer, cross-bill, and counterclaim denied the limitations 
stated by plaintiff as to the coverage of the original policy, and averred that the 
original contract, consonant with the agreement of the parties, should have in- 
cluded hired automobiles. The defendants, therefore, sought to reform the policy 
to make it comply with their view of the original understanding of the parties. 
Moreover, the corporate defendant, having discharged the liability accruing against 
it because of the accident above mentioned, prayed recovery of the loss sus- 
tained, with interest, costs, and attorneys fees, upon the policy so reformed. 

The chancellor below, upon the evidence, dismissed plaintiff’s bill, reformed 
the policy in accordance with the cross-bill of the defendants, and allowed a 
money recovery in its decree for the loss sustained up to the limits of the 
policy. Plaintiff has appealed, claiming error in the dismissal of its bill, the re- 
formation of the policy as prayed by the defendants, and the allowance of re- 
covery for losses under the contract as reformed. These questions will be dis- 
cussed, and statement of additional pertinent facts will be made in the course ot 
the opinion. 

{1, 2] 1. The policy with its indorsements was obtained through the inter- 
mediation of O. G. Pierce Company of Lincoln, Neb. This was the business name 
of Mrs. Olga G. Pierce. She was engaged in the brokerage insurance business, 
and negotiated with the defendants relative to liability insurance. She solicited 
the insurance and obtained the policy through another brokerage office at Omaha, 
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Neb., and thence through the regularly licensed agents of the plaintiff, also of 
Omaha. Nebraska statutes, section 7757, Compiled Statutes of 1922, in force 
at the time, provided in relation to brokers as follows: 

“Every * * * broker who shall solicit an application for insurance of any 
kind shall, in any controversy between the insured * * * and the company 
issuing any policy upon such application, be regarded as representing the company 
and not the insured.” 

Section 7772 is supplemental, and fixes the status of all persons as agents 
for the insurer where such persons cause insurance contracts to be executed or re- 
ceipt for the premiums on such insurance. Such statutes are recognized and en- 
forced. 32 C. J. 1057; McMaster v. New York Life Insurance Co., 183 U. S. 25, 
22 S. Ct. 10, 46 L. Ed. 64; Continental Life Insurance Co. v. Chamberlain, 132 
W...S. 304, 20° S; Ct.87, 33: Ee. 341. 

It is obvious therefore, that the O. G. Pierce Company was for all the 
purposes of this action the agent of the plaintiff, Stipcich v. Metropolitan Life 
Insurance Co., 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895. Her status was 
necessarily that of a soliciting agent. In Robinson vy. Union Automobile Insur- 
ance Co., 112 Neb. 32, 198 N. W. 166, the Supreme Court of Nebraska defined 
the powers of a soliciting agent. This was done in construing said sections 7757 
and 7772, supra. It was there held in effect that the agent would have the right 
to agree with the insured in reference to the coverage of the policy, and that, if 
the pclicy when issued did not conform to the agreement of the parties, it be- 
came the subject of reformation. 

Although the testimony of Mrs. Pierce, who testified for plaintiff, was vague 
and unsatisfactory, yet it tended to support the cross-bill of defendants to the 
effect that hired automobiles should have been included in the coverage of the 
original policy. 

The testimony of Charles H. Roper, who acted for the corporate defendant in 
such negotiations, was clear, positive, and satisfactory that the coverage of the 
orignal contract should have included hired automobiles. 

The plaintiff relies on circumstances to support its claim that the hired car 
indorsement was not to become effective as of the date of the original policy. 
These circumstances were gathered from the conferences of Mrs. Pierce with 
employees of the corporate defendant, wherein it was specifically mentioned that 
hired cars were not used by the corporate defendant, and the fact that in all 
the correspondence between O. G. Pierce Company and the Omaha broker no 
reference was made to hired cars. Such correspondence specifically referred only 
to automobiles owned by the corporate defendant. Moreover, when the accident 
occurred, O. G. Pierce Company was notified by: defendants. Mrs. Pierce there- 
upon obtained the hired car indorsement, but neglected to advise her principal 
of the fact of the accident and probable claim. She delayed doing this till after 
the indorsement had been obtained and attached to the policy. 

There was no evidence, however, that the corporate defendant or its agent 
knew anything about the correspondence of O. G. Pierce Company with her 
principal or of her failure to notify plaintiff of the accident or that there was 
collusion or bad faith on its part. 

It was natural and proper for the agent of the corporate defendant to 
acquaint plaintiff’s soliciting agent with the facts of the accident and to inter- 
pose a complaint on the limitation, if any, as to coverage of the original con- 
tract as evidenced by the policy. The defendant, Charles H. Roper, acting for 
his codefendant, testified that he made such complaint to Mrs. Pierce after the 
accident, and that she at the time acquiesced in his suggestion that the policy 
was incomplete, in view of their negotiations, and voluntarily undertook to have 
it corrected. This she apparently did and delivered an amended or indorsed policy 
to the insured. 

Upon the foregoing, the trial court was justified in dismissing plaintiff's bill. 
Moreover, there was clear, convincing, and satisfactory testimony in support ot 
the reformation of the policy in accordance with the prayer of the defendants. 
Philippine Sugar Estates Development Co. v. Government of Philippine Islands, 
247 VU. S. 385, 38 S. Ct. 513, 62 L. Ed. 1177; Mathis v. Hemingway (C. C. A.) 
24 F. (2d) 951. 

[3] 2. Plaintiff's statement that the defendants would not have the right to 
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recover on the policy as reformed for want of notice is untenable. The plaintiff 
waived notice and proofs of loss by denying liability on other grounds. Royal 
Insurance Co. v. Martin, 192 U. S. 149, 24 S. Ct. 247, 48 L. Ed. 385; Feis v. 
United States Insurance Co., 112 Neb. 777, 201 N. W. 558, 39 A. L. R. 1008. 
Moreover, there was no provision for forfeiture upon failure to give notice. 

|4] 3. Though the parties stipulated for the waiver of a jury on the law 
question arising in the case, yet, under equity rule No. 23 (28 USCA § 723), it was 
entirely permissible for the trial court to determine said matter “according to the 
principles applicable, without sending the case or question to the law side of 
the court.” 
The decree of the chancellor below is correct, and it is affirmed. 








TAYLOR et al. v. AMERICAN LIABILITY CO. No. 5685 
Circuit Court of Appeals, Sixth Circuit. April 10, 1931. 
48 Federal Reporter (2d) 592. 
1. INSURANCE. 


Policyholder is held strictly to knowledge of contents of policy, retention 
thereof constituting adoption of application and representations on which policy 
was issued. 

In a suit to cancel a policy of automobile liability insurance, it was 
not disputed that certain representations were material to the risk, and 
that the answers were false, but the defense was that the soliciting 
agent made no inquiries whatever with reference to such subject matter, 
but himself inserted the answers knowing them to be false, and that the 
insured did not read the policy nor know of the representations which 
he was apparently charged with making. 

(For other cases, see Insurance, Dec. Dig. § 379[8].) 

2. INSURANCE. 

In case soliciting agent inserted false answers, but insured retained liability 
policy, knowledge of soliciting agent of falsity of representations material to 
risk held not imputed to principal. 

By falsifying application or schedule of warranties, if such were the 
fact, the agent would make himself a party to a fraud upon the insurer, 
and his knowledge would not then be imputed to principal. 

(For other cases, see Insurance, Dec. Dig. § 379[8].) 

Appeal from the District Court of the United States for the Eastern Dis- 
trict of Kentucky; Andrew M. J. Cochran, Judge. 

Suit by American Liability Company against William Courtney Taylor and 
others, in which defendant filed a counterclaim. Decree for plaintiff, and defend- 
ants appeal. ‘ 

Affirmed. 

J. Smith Hays and D. L. Pendleton, both of Winchester, Ky. (M. C. Red- 
wine, V. W. Bush, and H. T. Lisle, all of Winchester, Ky., on the brief), for 
appellants. 

B. R. Jouett, of Winchester, Ky. (John T. Metcalf and Jouett & Metcalf, all 
of Winchester, Ky., on the brief), for appellee. 

Before Moorman, Hicks, and Hickenlooper, Circuit Judges. 

HICKENLOOPER, Circuit Judge. 


This was originally an action by the insurer to cancel a policy of automo- 
bile lability insurance because of misrepresentations material to the risk in the 
schedule of warranties. The defendant filed his answer and by counterclaim 
also sought judgment for a policy loss which he is alleged to have suffered. 
When the case was called for trial, the two issues, at law and in equity, were 
submitted together, a jury being waived by stipulation as to the issue at law, 
i. e., the counterclaim. The “Decree” held that the complainant was entitled to 
cancellation, which was granted, and further held that the defendants “are not 
ntitled to recover anything from this complainant upon their Answer and Coun- 
rclaim * * * presented in this action.” Since the latter holding must necessarily 
ollow as a result of or concomitant to the first, we treat the appeal as one in 


quity, and the only question raised as that of a right in the insurer to can- 
cellation, 
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[1, 2] The schedule of warranties, being part 6 of the policy, contained the 
following: “8. During the past three years * * * no accident has been caused by 
an automobile owned or driven by Assured; nor any claim made against As- 
sured as the result of an automobile accident except—No exceptions;” and “9. 
During the past three years no company has refused to issue Automobile Insur- 
ance to the Assured, nor cancelled any insurance after issued, except—No excep- 
tions.” It is not disputed that these representations were material to the risk 
and that the answers were false. The defense is that the soliciting agent made 
no inquiries whatever with reference to this subject-matter, but himself inserted 
the answers knowing them to be false, and that the insured did not read the 
policy nor know of the representations which he was apparently charged with 
making. p 

This defense cannot prevail. The case is, we think, controlled by our de- 
cisions in Columbian Nat. Life Ins. Co. v. Harrison (C. C. A.) 12 F.(2d) 986, and 
Maryland Casualty Co. v. Eddy (C. C. A.) 239 F. 477. The policyholder is held 
strictly to knowledge of the contents of his policy (New York Life Ins. Co. v. 
Fletcher, 117 U. S. 519, 534, 6 S. Ct. 837, 29 L. Ed. 934; Lumber Underwriters v. 
Rife, 237 U. S. 605, 609, 35 S. Ct. 717, 59 L. Ed. 1140; Wyss-Thalman v. Maryland 
Casualty Co., 193 F. 55 [C. C. Pa.]; Conner v. Manchester Assur. Co., [C. C. A. 9] 
130 F. 743, 70 L. R. A. 106; Louis P. Hyman & Co. v. U. S. Cast Iron P. & F. 
Co., 225 Ky. 510, 9 S.W.(2d) 226; Metropolitan Life Ins. Co. v. Freedman, Exec., 
159 Mich. 114, 123 N. W. 547, 32 L. R. A. (N. S.) 298; the cases already cited 
from this circuit, and many others), and retention of it constitutes an adoption 
of the application and of the representations upon which such policy was issued. 
Nor is knowledge of the soliciting agent of the falsity of the answers to be im- 
puted to the principal. By so falsifying the application or schedule of warranties, 
if such was the fact, the agent would make himself a party to a fraud upon the 
company, and his knowledge is not then to be imputed to the principal, although 
under the statutes of some states, not applicable here, the defense may not be 
available to the insurer. See New York Life Ins. Co. v. Goerlich, 11 F. (2d) 838 
(C. C. A. 6); Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 
60 L. Ed. 1202; and compare: Thomson-Houston Elec. Co. v. Capitol Elec. Co., 
65 F. 341 (C. C. A. 6), and Kean y. National City Bank, 294 F. 214, 219, et seq. 
(CoC: A: 6B). 

Affirmed. 


HUGHES v. HARTFORD ACCIDENT & INDEMNITY CO. 
7 Div.12. 
Supreme Court of Alabama. April 20, 1931. 
Rehearing Denied May 21, 1931. 
134 Southern Reporter 461. 


3. INSURANCE. 

That county board of education could not be sued did not entitle injured 
claimant, not having obtained judgment against or settlement with county board 
to maintain action against liability insurer on school transportation bus. 

Liability policy, covering school transportation bus, provided that no 
action should be against the insurer until judgment was rendered or agree- 
ment of settlement made by insured. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

4. INSURANCE. 

Provision that no action should lie against insurer until judgment was ren- 
dered against, or agreement cbtained with, insured, held valid. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

5. INSURANCE. 7 

Indorsement on liability policy covering school transportation bus that  in- 
surer, as between insurer and insured, would not raise question of insured’s 
governmental immunity, did not give injured claimant right of action against 
insurer without first obtaining judgment against insured. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

Appeal from Circuit Court, Calhoun County; R. B. Carr, Judge. 

Action by Dessie Hughes against the Hartford Accident & Indemnity Com- 
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pany. Plaintiff takes a nonsuit, and appeals from adverse rulings on pleading, 
sustaining demurrer to the complaint. 

Affirmed. 

Chas. F. Douglass, of Anniston, for appellant. 

Merrill, Jones & Whiteside, of Anniston, for appellee. 

Tuomas, J. 

This is a damage suit against appellee as indemnitor of the Calhoun county 
board of education, and is based upon personal injuries resulting from the 
negligent operation of a school bus. The case is here on nonsuit, because of 
adverse ruling on demurrer to the complaint. 

At the time of this injury, the Calhoun county board of education had with 
appellee an insurance policy carrying the following terms: 

‘1. To pay within the limits specified in the declarations any loss by liability 
imposed by law upon the insured for damages on account of bodily injuries (or 
death resulting therefrom) accidentally sustained during the policy period by 
any person or persons by reason of the ownership, maintenance or use of any 
automobile described in the declarations. 

“Agrees: 

“To defend in the name and on behalf of the assured, any suit alleging such 
bodily injuries or death or property damages. 

“E. No action shall lie against the company until the amount of the dam- 
ages for which the assured is liable by reason of any casualty covered by this 
policy is determined, either by final judgment against the assured, or by agree- 
ment between assured and the person or corporation making the claim. 

“Declarations : 

“2. The liability period shall be from noon September 17, 1929 to noon Sep- 
tember 17, 1930. 

“3(a). Public ) Limit, any one person $5,000.00 

Liability { Limit, any accident, $10,000.00 

“Indorsement : 

“In consideration of the premium at which this policy is written, it is hereby 
understood and agreed by and between the company and the assured named in 
the policy, that as between the assured and the company, the company will not 
raise, nor permit its claim representatives to raise in any suit brought against 
the assured and otherwise covered by the policy, any question of governmental 
immunity growing out of the exercise of the assured of the governmental func- 
tion.” 

The accident causing the injury occurred September 17, 1929. On March 18, 
1930, appellant filed a suit against the Calhoun county board of education to 
recover for said injury, setting up negligent operation of the bus under this 
policy as the proximate cause. On April 7, 1930, this appellee, through its 
attorneys, interposed a demurrer to the complaint, the grounds of which were as 
follows: 


“For that defendant is an agency of the State and not subject to a suit on an 
action of tort. 


“For that defendant is not liable for any negligent act of its agents or 
servants. 

_ “For that defendant is not liable for any negligent act of its driver’ while 
driving a school bus. 

“For that the alleged wrong, if committed at all, was committed by defend- 
ant’s said agent while performing a governmental function and defendant would 
not be liable. 

“For that any funds in the hands of defendant could not be made liable tc 

the payment of plaintiff’s claim for damages.” 
_ Counsel for appellant admits that, when these grounds of demurrerr were 
interposed, appellant conceded that they were well taken as a matter of law; 
that, as against this defense, a suit of such nature could not be maintained 
against the defendant, Calhoun county board of education. 


It is insisted that, on the theory of estoppel, appellee, setting up this insur- 
mountable defense, had waived its right under the contract to have judgment 
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against the Calhoun county board of education, as a condition precedent to suit 
against it. 

The instant complaint sets out the policy provisions above quoted, the suit 
against the Calhoun county board of education, grounds of demurrer shown, and 
describes the injury ascribed as the proximate result of the negligent operation 
of the school bus. The suit is in a double aspect: First, breach of agreement 
to refrain from setting up the immunity of the board of education from suit; and, 
second, that in preventing the maintenance of the suit against the Calhoun county 
board of education it subjected itself to a direct suit. 

Appellee interposed demurrer to the complamt as amended, alleging, in sub- 
stance, that the policy is not set out; that appellee agreed to meet only such 
liability as is by law imposed upon the insured; that appellant admits that there 
is no liability against the insured; that the indorsement on the policy was only 
for the benefit of the insured; that the agreement not to raise the point of 
governmental immunity was a matter solely between appellee and insured; and 
that appellant is without right to proceed with suit against appellee in advance of 
judgment against the insured. The demurrer was sustained and a nonsuit taken 
on account of the adverse ruling. 

The contention of appellant, as stated by counsel for appellant, is to the effect 
that the Calhoun county board of education, in its general control over the schools, 
had implied authority to make this insurance contract with appellee; that if, 
without such implied authority, it received the premium money and still holds it, 
it is estopped from setting up invalidity of the contract; that this contract could 
not be for the benefit of the board of education as such, because it is not subject 
to suit in tort for damages arising from negligent operation otf a school bus; 
that, under the wording of the clauses quoted, the contemplation of the contract 
was to indemnify such parties as might, through negligent bus operation, have 
claims against the board of education, but for its immunity from suits of this 
character; that the agreement not to set up governmental immunity was for the 
benefit of a class to which appellant belongs; and that she has a right to sue 
and recover damages for breach of the agreement, and through breach of this 
agreement it has prevented performance of the condition precedent, to wit, judg- 
ment against said board and authorizes this direct suit. 

[1] We will consider the several insistences made in argument of counsel. 
The authorities are abundant that contracts not contrary to law and the public 
policy of the state may ordinarily be made for the benefit of third parties directly 
interested. Jefferson County Board v. Union Ind. Co., 218 Ala. 636, 119 So. 837; 
Shine v. Nash Abstract & Investment Co., 217 Ala. 498, 117 So. 47; Fite v. 
Pearson, 215 Ala. 521, 111 So. 15; Alabama Power Company v. Hamilton, 201 
Ala. 62, 77 So. 356; North Alabama Development Co. v. Short, 101 Ala. 333, 13 
So. 385. 

[2, 3] Had the county board the implied authority to insure its bus trans- 
portation for the benefit of the occupants thus transported by contract? There 
are many sections of the school law that impose upon and imply varied duties 
and powers of the county board (School Code, §§ 86-137), and likewise of the 
school trustees (sections 178-187, School Code). This is to say, such board 
may prescribe reasonable methods of raising funds, employ, supervise, consolidate, 
build, insure, transfer school children and transport them in providing and operat- 
ing a‘uniform and effective system of public schools throughout the counties of 
the state. Board of Education of Jefferson County v. State ex rel. Kuchins (Ala. 
Sup.) 131 So. 239; Kennedy v. County Board of Education, 214 Ala. 349, 107 
So. 907; Bryant v. Whisenant, 167 Ala. 325, 52 So. 525, 140 Am. St. Rep. 41; 
Vincent v. County Board of Education (Ala. Sup.) 131 So. 893. And the general 
administration and supervision of educational interest are vested in said boards. 
Section 86, School Code. 

In Kyan v. Sawyer et al., 195 Ala. 69, 70, 71, 70 So. 652, 653, it is observed 
that: “It is therefore entirely reasonable to conclude that it was the legislative 
intent, in fixing their powers, to include the authority in the district trustees 
to provide for necessary fuel for the schools in the general words ‘care for alli 
school property,’ and this especially in view of the other duties of said trustees 
and of the evident purpose of their selection. As said in State ex rel. Priest v. 
Univ. Wis., 54 Wis. 159, 11 N. W. 472, a case cited in Bryant v. Whisenant, 
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supra: ‘Implied power is an incident of general power granted, and is peculiarly 
applicable to corporations governed by boards of regents, trustees, directors, and 
the like.’” 

Section 132 of the School Code provides in substance as follows: “County 
Board determines necessity of condemning property. Dean vy. County Board of 
Education, 210 Ala. 256 (97 So. 741). County Board quasi-corporation and may 
sue or be sued. County Board of Education v. Watts, 19 Ala. App. 7 (95 So. 
498); [Ex parte Watts] 209 Ala. 115 (95 So. 502); Allred vy. Dunn, 207 Ala. 
469 (93 So. 390); Wall-Hay-Wall Lbr. Co. v. Matthews ([211 Ala. 426] 100 So. 
824); Kimmons vy. County Board of Education, 204 Ala. 384 (85 So. 774); Effect 
of acceptance of bid by Board, County Board of Education y. Cement Products 
Co., 209 Ala. 310 (96 So. 236). County Superintendent cannot bind Board with- 
out Boards consent. North Alabama Lbr. Co. v. County Board of Education, 
210 Ala. 254 (97 So. 734). May borrow money for current expenses and pledge 
subsequent funds, Heustess v. Hearin, 213 Ala. 106, 104 So. 273. 

By section 134 it is provided as to insurance that: “The County Board of 
Education is charged with the duty of seeing that every school building whose 
title is vested in the State, County or school district is insured for its insurable 
value, and to this end may use a part of the proceeds of incidental fees, district 
tax levies, or such other funds as may be specifically set apart for such purpose 
by the County Board of Education.” School Code, § 134, p. 57. However this 
may be, that board had the right to contract as it did. In bringing the suit, 
plaintiff admits she was not a party to the policy; that she had not complied 
with the terms of the policy; that there is no legal liability on the part of the 
Calhoun county beard of education for the collision that caused her injuries and 
of which complaint is made, and relies upon the theory of estoppel without 
indicating in what respect the board acted, or refrained to act, thereon to her 
prejudice. The contract provision was against liability imposed by law upon the 
insured, and it is admitted, and such is the fact, that no liability is imposed 
by law upon assured under the decisions. White v. Alabama Insane Hospital, 
138 Ala. 479, 35 So. 454; Authorities cited in Finnell v. Pitts (Ala. Sup.) 132 So. 2. 

[4] It may be further observed that the express contract provision or 
limitation was that no action shall lie against the insurer until judgment is 
rendered or agreement of settlement made by the assured, and there was no 
such judgment or settlement rendered or concluded against or by assurd. Such 
conditions or no action clauses in insurance policies have been upheld. Hollings 
v. Brown, 202 Ala. 504, 80 So. 792; Goodman v. Georgia Life Ins. Co., 189 Ala. 
130, 66 So. 649; Globe Ind. Co. v. Martin, 214 Ala. 646, 108 So. 761; 59 A. L. R. 
1125, 1126, note. 

The plaintiff has not sought to proceed in equity under sections 8376, 8377, 
of the Code, and, had she done so, would have been met by the failure of 
contract requirement that judgment be rendered against the said county board, 
or by its agreement as to the claim made within the express provisions of the 
policy. 

[5] The “Indorsement,” set out above, and upon which appellant insists gave 
her the right of action, is in plain terms inter partes, and not for direct interest 
of third parties—as that between the assurer and the assured—governmental 
immunity growing out of the exercise of the assured of the governmental func- 
tion would not be claimed by the assured. It was not contracted that such 
defense would not be pleaded as to third parties. 

The ruling of the trial court is free from error in sustaining the demurrer to 
the complaint as amended. 

The judgment of the circuit court is affirmed. 

Affirmed. 

Anderson, C. J., and Brown and Foster, JJ.. concur. 
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MANKIN v. SOUTHWESTERN AUTOMOBILE INS. CO. Civ. 6463. 
District Court of Appeal, Second District, Division 1, Cailfornia. 
April 7, 1931. 
298 Pacific Reporter 42. 
1. INSURANCE. 

Finding that proof of loss furnished insurer was accepted as sufficient was 
not in irreconcilable conflict with finding that insured fully complied with con- 
tract. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

Appeal from Superior Court, Los Angeles County; Harry W. Falk, Judge. 

Action by Bob Mankin, doing business under the fictitious firm name and 
style of the Mankin Motor Car Company, against the Southwestern Automobile 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

L.. J. Styskal, of Los Angeles, for appellant. 

Bicksler, Smith, Parke & Catlin, of Los Angeles, for respondent. 

Conrey, P. J. 

The subject of controversy in this action is stated by counsel for appellant 
as follows: “This is an action on an insurance policy executed by the defendant. 
The actual insurance agreement on the part of the defendant is in the form of a 
confiscation coverage, that is to say, another insurance company, to-wit: the 
Westchester Fire Insurance Company of New York, issued the main policy, to 
which was affixed the confiscation coverage rider executed by the defendant. 
The rider is set forth in full in the transcript on appeal, being exhibit ‘A,’ and 
being on pages 10 et seq. of the transcript. Briefly, the agreement of insurance 
was to the effect that in the event the automobile insured should be seized by 
the federal, state, territory or county or municipal authorities by reason of the 
violation of the law relative to the transporting of intoxicating liquors, the com- 
pany would indemnify the Mankin Motor Car Company in the extent of one 
thousand dollars ($1,000.00). This action has arisen by virtue of the fact that 
the insured automobile was indeed seized by the federal authorities and con- 
fiscated and the interest of the plaintiff herein, as the vendor of that auto- 
mobile, was cut off. The defendant refused to pay the indemnity mentioned 
in the insurance contract and this action was brought for the recovery thereof.” 

Appellant contends “that the court erred in awarding judgment for the 
plaintiff, in that there was not sufficient evidence to justify the verdict, in that 
the complaint declared specifically that all the provisions of the policy or bond 
were complied with; that said complaint alleged specific dates of performance 
of said conditions and set forth the policy or insurance contract in hec verba as 
an exhibit so that there was no doubt as to the provisions alleged to have been 
performed; and as a matter of fact the evidence as set forth in the testimony of 
the plaintiff, * * * negatives the allegations and admits nonperformance thereof; 
that no amendment of the pleadings was offered, although invited by counsel for 
defendant; that the pleadings remain in the form originally presented; that the 
evidence does not substantiate the facts alleged, but on the contrary negatives 
the same.” 

The pleadings at the time of the trial were the fourth amended complaint and 
the answer thereto. The complaint alleged that on or about the 5th day of Au- 
gust, 1926, and as soon as plaintiff was advised of the disappearance of said 
automobile, plaintiff notified defendant in writing of the disappearance of the 
automobile and that the same had been seized by the federal government and 
demanded payment of the insurance indemnity; that within ten days thereafter 
plaintiff delivered to the defendant company a sworn statement setting forth the 
unpaid installments of the purchase price of the automobile, the last known 
address of the vendee, the physical condition of the automobile, its cash v>luc, 
the unpaid installments’ thereon, and the original purchase price. 

As shown by the plaintiff's testimony, when he found that the car had been 
confiscated he took his insurance contract to the office of the agency of appellant 
and stated that he desired to make the necessary proof of loss; that one Mr. 
Flood and “a lady that was at the counter” made up a form off the contract, 
which was the proof of loss which he signed. That they swore him to the 
truth of the statement and he left it there. This document, which was introduced 
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in evidence, was upon a form with blank spaces, many of which were not filled 
out when the document was signed. In this way it failed to show some of the 
facts which under the contract of insurance should have been shown, although 
it did give the type of truck, its motor number, its license number, and the 
name of the vendee; and it does not contain any affidavit or verification certifi- 
cate. The contract calls for a sworn statement of the required facts, in making 
the proof of loss. 

[1] The principal point urged by appellant seems to be that the plaintiff 
pleaded performance of the conditions relating to proof of loss, but failed to 
prove the same; that without any pleading or proof of waiver by defendant in 
respect to these conditions of the contract, the court erroncously gave judg- 
ment for the plaintiff strictly on a basis of waiver. This theory is supported by 
finding V, wherein the court determined: “That said proof of loss so furnished 
by the plaintiff to defendant was accepted by defendant as sufficient proof of 
loss under the terms of said policy and at no time thereafter did the defendant 
notify plaintiff that said proof of loss so furnished was not sufficient or demand 
further or additional proof, but at all times on and after said proof of loss was 
furnished by plaintiff to defendant, said plaintiff was made to believe by the 
defendant that said proof of loss so furnished was in all respects sufficient.” The 
court further found that the plaintiff fully complied with all of the terms and 
conditions of the contract of insurance on the part of the plaintiff to be kept 
and performed, but that defendant has failed and refused to make any adjustment 
of plaintiff’s loss. There is no irreconcilable conflict between these two findings, 
although in their literal reading they may, in some respects, be inconsistent. 

[2, 3] Upon the proposition that evidence of waiver of the right to notice in 
writing should not be received where there has been no pleading of the fact of 
waiver, appellant relies upon the ruling to that effect as stated in Aronson vy. 
Frankfort Acc. Co., 9 Cal. App. 473, 99 P. 537. It may be conceded that under the 
law as stated in that decision, and in other cases cited by appellant, the court 
should have sustained the objection to the testimony unless plaintiff pleaded 
the waiver. But it is now well settled that mere error of this kind, not shown 
to be prejudicial and not shown to have resulted in a miscarriage of justice, is 
not sufficient ground for the reversal of a judgment. In Hutchings v. South- 
western Automobile Ins. Co., 96 Cal. App. 318, 274 P. 79, it was contended by the 
defendant that because the plaintiff failed to comply literally with the require- 
ments concerning a notice to be filed with the defendant in the event of loss, 
containing a signed and sworn statement showing the items and dates, etc., 
that therefore the defendant was relieved from liability under the terms of the 
contract between the parties. The plaintiff had attempted to comply with the 
requirement, but had not sworn to the statement. On appeal this court held 
that although as a general rule the assured must comply with such requirements, 
that it is just as well established law that such requirements may be waived. In 
the present case we think that the court was justified in finding that the proof 

f loss as furnished by the plaintiff to the defendant was accepted as a sufficient 
proot of loss, and substantially this is equivalent to a finding of waiver. 
Strictly speaking, the complaint should have alleged such waiver before the 
evidence was received, or should have been amended to conform with the proof. 
It seems very clear, however, that the irregularity of procedure in failing to make 


such amendment to the complaint has not resulted in any miscarriage of justice. 
The judgment is affirmed. 


We concur: Houser, J.; York, J. 


BURDICK v. CALIFORNIA INS. CO. OF 
SAN FRANCISCO. No. 5593. 
Supreme Court of Idaho. 
Feb. 6, 1931. 

295 Pacific Reporter 1005. 
INSURANCI 
In absence of other showing, date of automobile collision policy, and not date 
issuance, usually governs. 


(For other cases, see Insurance, Dec. Dig. § 175.) 
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2. INSURANCE. 

Insurer issuing automobile collision policy on fire agent’s request Jield estop- 
ped to deny agent's authority to write collision insurance. 

(For other‘cases, see Insurance, Dec. Dig. § 77.) 

3. INSURANCE. 

Where insurance agent on December 12 requested issuance of automobile 
collision insurance and insurer on December 15 issued collision rider dating same 
December 12, insurer held liable for collision of December 14. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

4. INSURANCE. 

That automobile collision insurer rejected premium after destruction of auto- 
mobile eld immaterial, where risk had attached prior to destruction. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

Appeal from District Court, Jerome County; Hugh A. Baker, Judge. 

Action by O. C. Burdick on an insurance policy against the California Insur- 
ance Company of San Francisco. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

James R. Bothwell and W. Orr Chapman, both of Twin Falls, for appellant 

Walters, Parry & Thoman, of Twin Falls, for respondent. 

GIVENS, J. 

In October, 1927, respondent purchased a Paige automobile, insured against 
loss by fire or theft in appellant company, under a master policy covering this 
and other cars financed by the C. I. T. Corporation. November 2, at respond- 
ent’s request, Mr. Gundelfinger, agent for appellant, not theretofore connected 
in any way with the sale of the car or the insurance thereon, for $79.20, then paid 
by respondent, issued a policy in the Insurance Company of North America, 
covering collision. Later this company declined the collision risk unless it had 
the fire and theft coverage, which coverage appellant declined to relinquish. 
Respondent so told Gundelfinger December 9, who on that day said in substance 
that he (Gundelfinger) would have appellant issue the policy for collision and 
that no additional money would be required. December 12, Gundelfinger wrote 
appellant stating the facts with regard to the master policy and requested collis- 
ion insurance, describing the car, etc. This latter was received by appellant 
December 15, and on that day issued a collision rider or indorsement, dating 
the same December 12, covering collision, which was sent on the 16th to its 
agent at Pocatello for countersignature, which agency countersigned the policy 
and it was transmitted for delivery. 

A demolishing collision occurred December 14. Respondent notified Gundel- 
finger the 15th of the wreck, and Gundelfinger, December 27, so notified appellant 
company. January 5, appellant by telegram requested Gundelfinger to advise it 
of the cost of repairing the damage caused by the collision. January 10, 1928, 
appellant refused to pay the loss on the ground that the damage had been suf- 
fered before issuance of its policy. 

The sole question of the damage suffered, if any, was submitted to a jury. 
The above facts, shown by the evidence to be undisputed, were submitted to the 
court for its determination as to whether, as a matter of law, appellant was 
bound. Appellant contended that Gundelfinger was its agent to write only fire 
and not collision, insurance, and because the property was not in existence the 
day the policy was written, namely, December 15, and that on December 12 there 
was no advised ratification of his acts in sending the application, the company was 
not bound. The court found and concluded that Gundelfinger was the agent of 
appellant with authority to write collision insurance and also that his acts were 
ratified by appellant and it was estopped to deny liability. 

[1] There is no fraud in the case. From the provisions of the master policy 
and the collision indorsement certificate, while it is perhaps indefinite as to the 
length of time the collision insurance would extend, that is, whether from the 
date of the indorsement slip to the last date of the original policy, October 
20, 1928, at noon, or for a year from the date of the indorsement slip, that is, 
December 12, 1927, to December 12, 1928, no point is made that the policy, if 
valid, did not cover some considerable period of time after either December 12 
or December 15, 1927. In the absence of other showing, the date of the policy 





Auto. | Burdick v. California Ins. Co. of San Francisco 511 


and not the date of issuance usually governs. Mutual Life Ins. Co. y. Hurni 
Packing Co., 263 U. S. 167, 44S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; Anderson 
vy. Mutual Life Ins. Co., 164 Cal. 712, 130 P. 726, Ann. Cas. 1914B, 903; Union Ins. 
Co. v. American Fire Ins. Co., 107 Cal. 327, 40 P. 431, 28 L. R. A. 692, 48 Am. St. 
Rep. 140. 

Appellant cites 26 C. J. 40, and cases, to support the rule that: “It is an 
elementary principle of law that the property insured must be in existence at the 
time when the risk attaches, and if at that time, although without the knowledge 
of either party, the property is not in existence, there is no valid insurance.” 
If the policy took effect from its date, December 12, the foregoing rule does not 
apply, because in the case at bar the property was in existence when the risk 
attached, that is, December 12. Taking the above statement of the law as cor- 
rect, the important question is: When did the policy become effective, if at all? 

A case on facts almost identical with those herein, and, by reason of the 
failure of the insured therein to promptly notify the company, more favorable 
to appellant than herein, holds squarely in favor of liability resting upon appel- 
lant. El Dia Insurance Co. v. Sinclair (C. C. A.) 228 F. 833, 839. The facts in the 
cited case were as follows: April 21, 1913, certain Duluth insurance brokers 
telegraphed the insurance company’s agent in New York for a policy on behalf 
of a certain lumber company. The same day the New York agent wired for 
further information, which was sent by mail April 23. April 28 the defendant's 
agent telegraphed the insurance company’s agent as follows: “Binding fifteen 
thousand each lumber Bradley, Duluth Log. Send forms.” April 29 the fire 
took place and the president of the lumber company was notified of the fire 
that evening. He did not inform his brokers of the fire. April 29 these brokers 
wrote the defendant’s agent, asking that the policies be forwarded, and on said 
day was forwarded the information requested. At the time it was written the 
brokers did not know of the fire, and again on the next day without knowledge 
of the fire asked for additional forms. May 10 the policy was issued; May 26 ° 
the brokers informed defendant’s agent of the fire; and having learned of the 
fire on May 20, July 7, 1913, defendant accepted and retained the premium. For 
some time after the insurance company had received information of the loss no 
objection was raised by it to the policy. The only difference between the case 
cited and the case herein is that herein the premium was not accepted by the 
insurance company, although remitted to it by Gundelfinger. The policy in the 
above case issued May 10, 1913, was antedated to cover the period of one year 
from April 28, at noon, 1913, to April 28, 1914, which covered the fire, which took 
place, namely, April 29, 1913. The same defense was interposed therein, and the 
court said: 

“The policy in the case at bar is not shown to be in any way affected by 
fraud. Neither the insured nor the insurer’s brokers have practiced any fraud 
whatever upon the insurer or its agents. It is true that after the fire occurred 
and prior to the issuance of the policy the insured gave no notice of the loss. 
But the failure to do so is explained. The general manager of the insured said 
that prior to the fire he had been informed * * * that he was waiting to get the 
policy, which had not been issued. Surely under the circumstances, he was not 
called upon to say anything. In Joyce on Insurance, vol. 1, § 108 (1897), it is 
said that: “There is no legal nor moral obligation resting on the assured to 
voluntarily notify the company of a loss occurring after the risk has attached, 
although the policy has not been delivered nor the premium paid.’ * * * 

“In the case at bar the policy took effect by relation from the day of its 
date. Lightbody v. N. Am. Ins, Co., 23 Wend. (N. Y.) 18 (1840). By antedating 
the policy the defendant assumed the retrospective risk for which it provided, in 
the same manner as if it had been issued on the day it bore date. Hughes v. Mer- 
cantile Mutual Ins. Co., 44 How. Prac. (N. Y.) 351, 355. It is therefore wholly 
immaterial in the case at bar that at the time the policy issued or the risk 
attached the property insured was not in existence; it having been in existence 
within the period covered by the terms of the policy.” 

[2] There was ample evidence to justify the court in concluding that Gundel- 
finger was agent of the insurance company, with apparent authority to bind it in 
this case, and it certainly ratified his act in sending it the application, by the 
issuance of the policy (Landes v. Safety Mut. Ins. Co., 190 Pa. 536, 42 A. 961; 
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rng 
McElroy v. British Amer. Assur. Co. [C. C. A.] 94 F. 990; Germania Ins. Co. v. 
Wingfield [Ky.] 57 S. W. 456); and the court was justified in concluding from the 
evidence and respondent’s understanding of the situation that the company was 
estopped to deny Gundelfinger’s agency (McCornick & Co. v. Tolmie Bros., 42 
Idaho, 1. 243 P. 355; Germania Ins. Co. v. Wingfield, supra; London Ins. Co. v. 
Gerteisen, 106 Ky. 815, 51 S. W. 617). 

If Gundelfinger was not appellant’s agent for the purpose of submitting 
applications for collision insurance, appellant knew this fact at the time it 
issued the policy, but it accepted the application, and, so far as the premium was 
concerned, by sending a statement for the amount of the premium charged 
against Burdick as its debtor, waived any question of Gundelfinger not being au- 
thorized to receive applications for this kind of insurance, or the prepayment of 
the premium. Lack of written authority of the agent does not, under the facts 
herein, avoid liability. Landes v. Safety Mut. Ins. Co., supra; Harding v. Home 
Inv. & Sav. Co. (Idaho) 286 P. 920. The insured notified the apparent agent 
«hose apparent agency had thus been ratified by the issuance of the policy, of 
ne loss. 

[3. 4] The evidence shows that respondent considered that he had insurance 
from and after the 9th, and certainly by appellant’s acts it is estopped to deny 
liability from and after the date of the policy when the property was in existence. 
Its later rejection of the premium is not controlling, as the risk had already at- 
tached. 32 C. J. 1130; Marysville Merc. Co. v. Home Fire Ins. Co., 21 Idaho 377, 
121 P. 1026; Natl. Mut. Fire Ins. Co. v. Sprague, 40 Colo. 344, 92 P. 227: De 
Michele v. London Ins. Co., 40 Utah, 312, 120 P. 846, Ann. Cas. 1914D, 1076. 

Judgment affirmed; costs to respondent. 

Lee, C. J., and Varian and McNaughton, JJ., and Koelsch, District Judge, 
concur. 


COMMONWEALTH CASUALTY CO. v. ARRIGO. No. 26. 


Court of Appeals of Maryland. 
April 9, 1931. 
154 Atlantic Reporter 136. 


1. INSURANCE. 

Record owner of truck actually belonging to another had insurable interest 
rendering insurer liable for loss covered by liability policy. 

Record owner consenting that title to truck be placed in his name 
because of judgments outstanding against actual owner assumed liability 
attached to owner, and because of such liability was entitled to insure 
against risks and hazard incident thereto without in fact being owner 
of truck. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 

2. INSURANCE. 

Validity of automobile liability policy was not affected by falsity of repre- 
sentation in relation to ownership known to insurer. 

Insurance was taken in name of record owner of truck in whom title 
was taken by reason of certain outstanding judgments against actual 
owner, and solicitor or local agent of insurer, by whom insurance was 
procured, knew the exact relations existing between record owner and 
actual owner in respect to truck, and knew that record owner named as 
owner in policy was not in fact owner of truck. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

3. INSURANCE. 

Local agent’s insertion of name of record owner of truck in liability policy 
with knowledge that he was not actual owner constituted waiver of provision 
respecting ownership. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

Bond, C. J., dissenting. 

Appeal from Superior Court of Baltimore City; Samuel K. Dennis, Judge 

Suit by Harry Arrigo, an infant, by Ignatius Arrigo, his father and next 
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friend, against the Commonweath Casualty Company. Judgment for plaintiff, 
and defendant appeals. 

Affirmed. 

Argued before Bond, C. J., and Pattison, Adkins, Offutt, Digges, Parke, and 
Sloan, JJ. 

Edward L. Ward, of Baltimore (Foster H. Fanseen, of Baltimore, on the 
brief), for appellant. 

J. Cookman Boyd, Jr., of Baltimore (Herbert R. O'Connor, Charles C. 
Dipaula, J. Cookman Boyd, and Boyd & Boyd, all of Baltimore, on the brief), 
for appellee. 

PATTISON, J. 

Charles R. Oliver, in April, 1926, became the purchaser of a White truck. 
Prior thereto he had purchased a truck from the International Harvester Com- 
pany, and, in part payment therefor, had given to that company notes, con- 
taining power to confess judgment thereon. 

The truck, as claimed by Oliver, was defective, and he returned it to the com- 
pany. Nevertheless, it seems, judgments were entered upon the notes, and were 
outstanding and in force against him at the time of his purchase of the White 
truck. Because of these judgments, Oliver, with the consent of Edward Malone, 
a friend, had the title to the truck placed in the latter’s name, pending settle- 
ment of the controversy with the International Harvester Company. Oliver not 
wishing to operate the truck without first obtaining automobile hability insur- 
ance on it, application was made for and on June 10, 1926, insurance was obtain- 
ed from the appellant, the Commonwealth Casualty Company, in the name of 
Malone as owner of the truck. 

On the 14th day of June, 1926, Oliver, while operating the truck, ran over 
Harry Arrigo, a child six years of age, crushing his left: leg, necessitating an am- 
putation of it just below the hip. 

The infant, Arrigo, by his father, sued both Malone and Oliver for the dam- 
age resulting from the injuries to Arrigo. The Commonwealth Casualty Com- 
pany assumed the burden and management of the defense. The first trial in No- 
vember, 1928, resulted in a disagreement of the jury. 

In November, 1929, a second trial was had which resulted in a verdict against 
the defendants for $7,500. At both trials, prayers were offered on behalf of Ma- 
lone to take the case from the jury, but were refused. 

On January 15, 1930, the infant appellee, Harry Arrigo, by his father, Igna- 
tius Arrigo, brought suit, under the provisions of the policy of insurance, against 
the appellant for the amount of the judgment, interest, and cost, against Oliver 
and Malone, and judgment was recovered therein, against the appellant, the 
Commonwealth Casualty Company. From that judgment, the appeal in_ this 
case was taken. 

The questions presented by this appeal are: (1) Was the interest of Malone 

the subject-matter of the policy of insurance issued to him sufficient to render 
the appellant liable thereunder for any loss or injury to him covered by the pro- 
visions of the policy, and (2) what effect, if any, did the alleged false warranty 
of sole ownership of the truck in Malone have, under the policy, upon the liabil- 
ity of the appellant? 

In Cooley's Brief on Insurance, vol 1, page 145, it is said: “What constitutes 
an insurable interest in property has been the subject of much discussion. It is 
difficult to give a comprehensive and at the same time accurate definition. In 
the early history of insurance there was apparently a tendency to require title 
nd ownership, or, at least, a substantial vested pecuniary interest, as a basis of 
nsurable interest. But, as pointed out in Riggs v. Commercial Mutual Insurance 
Company, 125 N. Y. 7, 25 N. E. 1058, 10 L. R. A. 684 [21 Am. St. Rep. 716], affirm- 
ng [57 N. Y. Super. Ct. 78] 5 N. Y. S. 183, the tendency of recent decisions has 
heen in the direction of a more liberal doctrine than formerly prevailed. It is 
no longer required that there shall be an absolute right of property in the sub- 

ct of the Insurance.” And later on in the same work, under “Guaranty and In- 
lemnity Insurance,” page 237 of vol. 1, it is said: “An insurable interest exists 
whenever there is a reasonable degree of probability that the insured will suffer 
ss by reason of any contingency which affects the subject’ of the insurance 
\gricultural Ins. Co. v. Clancy, 9 Ill. App. 137).” 
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A very clear statement of the law upon the subject under consideration is 
found in 14 Ruling Case Law, page 910, par. 87, where it is said: “The courts of 
this country, as well as of England, are well disposed to maintain policies where 
it is clear that the party assured had an interest which would be injured, in the 
event that the peril insured against should happen. The term interest, as used in 
application to the right to insure, does not necessarily imply property in the sub- 
ject of insurance, and neither the title nor a beneficial interest is requisite. Al- 
though a person has no title, legal or equitable, in the property, and neither pos- 
session nor right to possession, yet he has an insurable interest therein if it is 
primarily charged in either law or equity with a debt or obligation for which he 
is secondarily liable.” Howard Ins. Co. v. Chase, 5 Wall. 509, 18 L. Ed. 524; 
Buck vy. Chesapeake Ins. Co., 1 Pet. 151, 7 L. Ed. 90; Phoenix Ins. Co. v. Hamil- 
ton, 14 Wall. 504, 20 L. Ed. 729; Note to Mahoney vy. State Insurance Co. (lowa) 
91. R. A. (N. S.) page 490. 

In deciding whether Malone had an insurable interest in the subject-matter 
of the policy, we are to consider the character of the insurance. In cases like 
the one under consideration, the character of insurance is quite different from 
fire insurance, where the insurance is against injury or loss, by fire, of the prop- 
erty insured, and where the assured should have some real interest in the prop- 
erty insured. In the case before us, the risk and hazard insured against is not 
the injury or loss of the property named in the policy, but against loss and in- 
jury sustained by others, caused by the use of the property therein named, for 
which the assured, as its titled owner, might be liable, and the right of the as- 
sured to recover does not depend upon his being the holder, in fact, of either a 
legal or equitable title in the property, but whether he, the holder of the title, 
as stated in the certificate of title issued by the motor vehicle commissioner and 
in the policy of insurance, is primarily charged at law or in equity with an ob- 
ligation for which he is liable. 

Malone, though not the owner of the truck, gave to his friend, Oliver, per- 
mission to have its title placed in his name, which was done, and, thereafter, the 
insurance policy was issued in the name of Malone. This was done, as we have 
said, because of the controversy then existing between Oliver and the Inter- 
national Harvester Company. The company, as claimed by Oliver, had wrong- 
fully entered judgment against him upon notes given for a defective truck bought 
by him from it, which had been returned to the company. The controversy be- 
tween Oliver and the company was subsequently settled, and the title to the 
White truck placed in Oliver’s name and the policy of insurance assigned to 
him, but this was not until after the accident resulting in the injury to the infant, 
Arrigo. 

[1] Malone, in consenting to the title of the truck being placed in him, as- 
sumed the liability attached to an owner, and because of such liability was en- 
titled to insure against the risks and hazard incident thereto. This right was 
not dependent upon his being, in fact, the owner of the truck. Condon v. Sprigg, 
78 Md. 330, 28 A. 395. 

The conclusion reached as to the liability of Malone is, to say the least, 
largely justified by the fact that in each of two trials, to which reference has been 
made, in which different judges presided, the liability of Malone was recognized 
by the instructions granted, and, in the last of these trials, a verdict was rend- 
ered by the jury against Malone, with Oliver, for the sum of $7,500, and a judg- 
ment entered thereon. 

An execution issued upon the judgment recovered against Malone and Ol- 
iver was returned unsatisfied, whereupon this suit was instituted by the infant 
plaintiff against the insurance company under a provision of the policy, author- 
izing the same upon such return of the execution. 

[2] In answering the second question, as to the effect of the alleged falsity 
of the representation or warranty, made in relation to the ownership of the 
truck, upon the validity of the policy, we need only decide whether the untruth- 
fulness or falsity thereof was known to the defendant company, for, if it was, 
and the policy was issued with the company’s knowledge of its falsity and the 
premium thereon accepted, the validity of the policy was not thereby affected, 
even were we to hold that, without such knowledge, the policy would be vitiated 
by such representation or warranty. Hartford Fire Ins. Co. v. Keating, 86 Md. 
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130, 38 A. 29, 63 Am. St. Rep. 499; Goebel v. German Insurance Co., 127 Md. 
419, 96 A. 627, 629: Mutual Fire Ins. Co. v. Owen, 148 Md. 257, 129 A. 214, 217; 
Royal Ins. Co. v. Drury, 150 Md. 211, 132 A. 635, 45 A. L. R. 582. 

This court, in Goebel v. German Insurance Co., supra, said, speaking through 
Judge Urner: “It is a just and settled rule that an insurance company which is- 
sues a policy and collects the premium thereon, with actual or imputed knowl- 
edge that warranties contained in it are contrary to the real facts, will not be 
permitted to defeat recovery by the insured on the ground that the conditions 
thus stipulated did not exist. Hartford Fire Ins. Co. v. Keating, 86 Md. 130, 
38 A. 29, 63 Am. St. Rep. 499; Dulany v. Fidelity & Casualty Co., 106 Md. 34, 
66 A. 614.” 

It is clear from the evidence, as was held by the learned judge, sitting as a 
jury, in the trial of the case, that Wallace, a solicitor or local agent of the com- 
pany, by whom the insurance was procured, knew the exact relations existing be- 
tween Oliver and Malone in respect to the truck, and knew that Malone was 
not, in fact, its owner, but had consented to take title thereto for the reasons 
already stated, which facts were known to Wallace at, and before, the time the 
application was made, and before the policy was issued. Therefore, the only 
question remaining is, Was the knowledge of Wallace the knowledge of the 
company ? 

In Goebel v. German Insurance Co., supra, Judge Urner, quoting from Ann. 
Cas. 1913A, 850, said: “An agent of the insurer whose duty it is to take or solicit 
applications for insurance, to forward such applications to the insurer for ac- 
ceptance, to deliver the policy and to collect the premium, has frequently been 
held such an agent that knowledge as to matters affecting the risk or conditions 
of the policy acquired by him while performing such duties will be imputed to 
the insurer.” 

In the earlier case of Mallette v. British-American Assurance Co., 81 Md. 
484, 46 A. 1005, quoted with approval in Goebel v. German Insurance Co., supra, 
the court said: “The insured deals with no one but the agent. The company 
cannot deal with its patrons in any other way. Justice and law therefore re- 
quire that the company shall be held to sanction what the agent agrees to and 
upon which the insured relies.” And it was said in Mutual Fire Insurance Co. 
v. Owen, supra: “Knowledge of matters affecting the risk or. conditions of the 
policy acquired by the agent in soliciting the insurance is the knowledge of the 
company. 14 R. C. L. 1159; Ann. Cas. 1913A, 850.” 

In Automobile Insurance Exchange v. Wilson, 144 Md. 253, 124 A. 876, 877. 
a case very similar to the one before us, the appellee, Wilson, and a friend 
agreed to buy a car together. The friend at the time had no money with which 
to pay his part of the purchase price, but the car was titled in the name of both. 
Thereafter, the appellee insured the car in his own name. At the time the in- 
surance was taken out, the agent of the company was shown the title and knew 
the car was titled in the two names. This court there held, speaking through 
Judge Adkins, that “knowledge by appellant’s agent of the condition of the 
title at the time the policy was written would constitute a waiver.” 

[3] In this case, Wallace, the solicitor and local agent of the defendant com- 
pany, was informed that the truck was the property of Oliver and not the prop- 
erty of Malone, and the reason for placing the title of the truck in the name of 
Malone was told to him, and he, in making out the application, knowing these 
facts inserted therein the name of Malone as the sole owner of the truck. This 
constituted a waiver and rendered the defendant company liable under the policy. 
Hartford Fire Ins. Co. v. Keating, 86 Md. 131, 38 A. 29, 63 Am. St. Rep. 499; 
Royal Ins. Co. v. Drury, 150 Md. 231, 132 A. 635, 45 A. L. R. 582; 26 C. J. 281; 14 
k. C. L. 1159, § 340; Eureka-Maryland Assurance Corporation v. Scalco, 158 Md. 
74, 148 A. 267. 

The cases of Loving, Adm’r, v. Mutual Life Insurance Co., 140 Md. 173, 117 
A. 323: Eagle, Star & British Dominions Insurance Co. v. Main, 140 Md. 220, 117 
A. 571; and Stiegler v. Eureka Life Ins. Co., 146 Md. 629, 127 A. 397, are cited 
hy the appellant in support of its contention. These cases differ widely from the 
case before us. In those cases, it was charged that the insurance was fraudulent- 

procured, either by fraudulent concealment or false statements, of material 
acts, unknown to the company or its agent, or, if known to the agent, he parti- 
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cipated with the insured in the fraud perpetrated upon the company. In this 
case, that charge is not made against the assured, nor is there any evidence to 
support such charge. The relations between Oliver and Malone were fully made 
known to the agents of the company, and there was no effort on the part of the 
insured, with or without the aid of the agent, to defraud the company. It can- 
not be said that the arrangement affected by Oliver and Malone, and known to 
the agent, by which the title of the car was to be placed in the name of the 
latter, though not the real owner of the car, was made to defraud the company. 
The agent was consulted as to the validity of the policy when so made. They had 
no reason to believe that their inquiry as to its validity would not be submitted 
to the company for its acceptance, or that the proposed arrangement was not 
acceptable to the company. Whatever may be said as to the conduct of Oliver 
in placing the title in the name of another, because of the reasons assigned, 
which were made known to the agent of the company, it cannot be construed as 
an effort on his part to defraud the company. It is not shown, nor is it claimed, 
that the risk or hazard was in any wise increased or made greater by placing 
the title of the car in the name of Malone, and not in Oliver, and in taking the 
insurance in the name of Malone. In any event, this was done with the full 
knowledge of the agent of the company and not with the purpose or object of 
defrauding it. There were judgments against Oliver held by the International 
Harvester Company, the validity of which was questioned by Oliver, and, pend- 
ing the controversy between them, it was thought best by Oliver not to place the 
title of the truck in himself, thereby making it subject to executions upon those 
judgments. It does not necessarily follow from the conduct of Oliver, in so doing 
that it was his intention to defraud the International Harvester Company, by 
avoiding the payment of a just debt, and that it was not his intention to defraud 
that company is more or less shown by the subsequent settlement of the contro- 
versy between them. 

[4] In the trial of the case three exceptions were taken to the rulings of the 
court on the admissibility of evidence. The first is to the court’s refusal to ad- 
mit in evidence the report of Oliver to the company as to the accident, in which 
Malone was said to be the owner of the truck; and the second exception is to 
the court’s refusal to admit in evidence a written statement of Oliver and Ma- 
lone in which it was stated that Malone was the sole owner of the truck. The 
only effect of the evidence, if admitted, would have been to tend to prove an ad- 
mitted fact, as disclosed by both the certificate of title and the policy of insur- 
ance, and its rejection cannot be held to be a reversible error. 

The court, sitting as a jury, refused all the prayers offered, those of the 
plaintiff as well as those of the defendant. 

The defendant’s A, B, and D prayers asked for a directed verdict. There can 
be no question from what we have said as to the correctness of the court's ruling 
upon these prayers. Its fifth and sixth prayers were predicated upon the conten- 
tion of the defendant that Malone had no insurable interest in the subject-matter 
of the policy, which contention we have not been able to adopt; nor do we find 
any error in the court’s ruling on the defendant’s fourth prayer, which is also 
at variance with the views we have herein expressed. There was no discussion 
of defendant’s first, second, third, fourth, and seventh prayers, but we discover 
no error in the court’s refusal to grant them. The judgment appealed from will 
be affirmed. 

Judgment affirmed, with costs. 

Bond, C. J., dissents. 


CRISTAL v. AMERICAN CASUALTY CO. No. 82. 
Supreme Court of New Jersey. Feb. 6, 1931. 
153 Atlantic Reporter 490. 
1. INSURANCE. 


Where automobile moved unattended from garage injuring pedestrian on side- 
walk on opposite side of street, injury held within liability policy protecting garage. 
Injury was within the policy, since indorsement on the policy provid- 
ing that the insurer should be responsible for damages on account of bodily 
injuries received by an individual on the ways immediately adjoining the 
premises did not limit the liability imposed on the insurer by the original 
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provisions of the policy for injuries received on-public ways immedately 

adjoining the premises to liability for injuries occuring on private ways, 

but extended the liability to accidents occurring on private, as well as 
public, ways. 

(For other cases, see Insurance, Dec. Dig. § 435.) 
2. INSURANCE. 

Provisions of policy and indorsement thereon are to be read together. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

3. INSURANCE. 

Judgment that insurer was liable for accidents occurring on “public ways” 
“immediately adjacent” to insured garage did not impose liability beyond policy 
limiting liability to public ways “immediately adjoining” garage, in view of stipu- 
iation. 

Counsel filed stipulation as part of case disclosing facts which showed 
that injuries were sustained by pedestrian when struck by automobile which 
moved from garage under its own momentum, while on sidewalk which 
immediately adjoined the garage. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Circuit Court, Essex County. 

Action by Jacob Cristal against the American Casualty Company. Judgment 

plaintiff, and defendant appeals. 

Affirmed. 

Argued May term, 1930, before Gummere, C. J., and Trenchard and Lloyd, JJ. 

Gerald Foley, of Newark, for appellant. 

Joseph Susskind, of Newark, for respondent, 

GuMMERE, C. J. 


The plaintiff Cristal, while passing along Belmont avenue, in the city of New- 
ark, where the garage of one Wurzel was located, and on the opposite side of 
the street therefrom, was knocked down and injured by an automobile, which ran 
unattended from the door of the garage into, upon, and across the street. He 
brought suit against Wurzel, and recovered a judgment for $3,092.37 as com- 
pensation for the injuries received. Being unable to collect anything from the 
defendant, by reason of the latter’s insolvency, he thereupon instituted the present 
suit against the American Casualty Company, claiming that he was entitled to be 
paid by it the amount of the judgment secured by him against Wurzel under the 
provisions of an indemnity policy of insurance issued by the company to the lat- 
ter. The case was tried at the Essex circuit before Judge Smith, without a 
jury, and he found that the plaintiff was entitled to recover against the insurance 
company the amount of the judgment obtained by him against Wurzel. The de- 
fendant has appealed from the judgment entered on this finding, and the only 
question presented by this appeal is: What was the scope of the insurance policy 
upon which the plaintiff bases his right to recover from the defendant corpora- 
tion? 

{1, 2] The policy as issued imposed liability upon the company for injuries 
received by anyone within the garage or on the public ways immediately adjoin- 
ing the same. It also contained an indorsement providing that the company should 
be responsible for damages on account of bodily injuries received by an individual 
not in the employ of Wurzel while at or within the building walls of the premises 
described in the policy or on the ways immediately adjoining such premises. It 
is argued on the part of the appellant that the indorsement modified the provision 
of the policy hereinbefore set forth and is a substitute for it; and that, conse- 
quently, the liability of the corporation is limited to accidents which occur either 
in the garage or on private ways immediately adjoining it. It is, of course, ap- 
parent that the liability specified in the provision of the policy—excluding the in- 
dorsement—is limited to accidents occurring in the garage or on public ways im- 
mediately adjoining it, and excludes liability for accidents occurring on private 
ways immediately adjoining the premises. We find nothing in the indorsement 
which suggests a modification of this provision by limiting the company’s liability 
to accidents occurring on private ways immediately adjoining the garage. The 


word “private” is not contained in the indorsement. The two provisions are to 
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be read together, and the purpose indicated by the indorsement is to extend the 
liability of the company to accidents occurring on private as well as on public 
ways adjoining the garage property. 

[3] It is further argued that the court below erroneously held that, by the 
provisions of the policy, the corporation was liable for accidents occurring upon 
a public way immediately adjacent to the garage of Wurzel, thus imposing upon 
the company a liability greater than is implied by the use of the words “Immedi- 
ately adjoining” it. In view of the stipulation submitted by both counsel, as con- 
stituting a part of the case, we consider that there is nothing in this contention, 
even if it be conceded that the use of the word “adjacent” inaccurately describes 
the extent of the liability of the insurance company. The stipulation referred to 
is that the automobile ran “from the door of the garage to and on the sidewalk 
on the opposite side of the street from the garage, at which place the plaintiff 
was struck and injured.” If it ran from the door of the garage to and upon 
the sidewalk, the sidewalk necessarily immediately adjoined the garage, and, 
being a part of the public way, was embraced in the provision of the policy. 

The only other contention on the part of the appellant is that, assuming that 
the construction given by us to the policy as to its scope is the proper one, and 
that the language used by the trial judge does not justify a reversal, the policy 
only covers accidents which occur on the half of the street between the center 
line thereof and the garage building. Just what leads counsel to this conclusion 
we are unable to understand from his brief. Why he should arbitrarily select 
the center line of the street instead of the nearest curb line, or any other line 
in the highway, he does not explain. The contract indemnifies against accidents 
happening on a public way immediately adjoining the property. Belmont avenue 
is a single public way from one exterior line thereof to the other, and, where 
the accident happens upon any part of the street immediately in front of the 
property described in the policy, it is an accident which happens upon a public 
way immediately adjoining that property. 

For the reasons indicated, the judgment under review will be affirmed. 


PEARSON et al. v. GENERAL CASUALTY & SURETY CO. No. 74 
Court of Errors and Appeals of New Jersey. May 18, 1931. 
154 Atlantic Reporter 739. 
1. INSURANCE. 

Agent’s statement after accident that collision insurance policy was still in 

force held not to operate as revival of canceled policy. 
Syllabus by the Court. 

The fact that an agent of an insurance company stated to the insured 
that a policy of insurance was still in force, when in fact the policy had 
been canceled and such statement was made after an accident had occurred 
which the policy would have covered had it been in fore, would not op- 
erate at the time as a revival of the policy. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

2. INSURANCE. 

Written notice of cancellation of collision insurance policy held sufficient with- 
out stating reason for such cancellation; giving wrong reason in written notice 
of cancellation of collision insurance policy held not to invalidate cancellation. 

Syllabus by the Court. 

In a case where an accident insurance policy provided that the policy 
might be canceled at any time by either of the parties upon written notice 
to the other party, it is not necessary that such notice should state the 
reason for such cancellation, and, if a reason is given which is not true, 
such fact will not invalidate such cancellation. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Appeal from Supreme Court. 

Action by J. H. Pearson and another against the General Casualty & Surety 
Company. Judgment for the defendant entered upon a directed verdict, and plain- 
tiffs appeal. 

Judgment affirmed. 
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Feder & Rinzler, of Passaic (Joseph A. Feder and Jack Rinzler, both of Pas- 
saic, of counsel), for appellants. 

Harley, Cox & Walburg, of Newark (John J. Francis, of Newark, on the 
brief), for respondent. 

Kays, J. 

This is an appeal from a judgment entered in the Supreme Court upon a 
verdict directed by his honor, William B. Mackay, circuit court judge, in favor 
of the defendant. 

The facts in the case are as follows: The defendant below, the General 
Casualty & Surety Company, on March 8, 1929, issued to J. H. Pearson and C. 
P. Pearson, Jr., the plaintiffs below, an accident insurance policy which covered 
a certain Buick sedan then owned by the plaintiffs. This policy covered any dam- 
age which the said sedan might receive as.a result of collision. The policy pro- 
vided that it should run for one -year from the date thereof. The defendant com- 
pany on May 10, 1929, sent to the plaintiffs a notice of cancellation of the said 
policy of insurance. The notice stated that the policy was canceled for nonpay- 
ment of the premium provided for in the policy, and that the cancellation was 
effective as of May 15, 1929, at 12:01 p. m. After the cancellation of the policy 
a branch manager of the Newark office of the defendant company, one Doherty, 
received a communication from the agent who issued the policy to the effect that 
the premium would be paid. 

Thereupon Doherty sent a notice of reinstatement of the policy to the plain- 
tiffs effective as of May 15, 1929. The premium, however, was not paid. There- 
upon a second notice of cancellation was sent by the said defendant to the plain- 
tiffs stating that the policy was canceled, effective on June 15, 1929, at 12:01 p. 
m. This notice was dated June 10, 1929, was sent registered mail as provided 
in the policy and received by the plaintiffs June 13, 1929. On or about July 19, 
1929, the automobile of the plaintiffs was damaged in a collision, and they applied 
to the defendant to pay the damage to their automobile. The defendant refused 
for the reason that the policy had been canceled. Thereupon the plaintiffs brought 
this sutt. 

[1] The plaintiffs contend that after the collision they had a conversation 
with Mr. Doherty in his office, at which time the agent, Beshlian, who issued the 
policy, was also present, and that Doherty told Beshlain that the policy was still 
in force. Doherty, however, testified that he made no such statement, and that 
he had no authority to reinstate the policy when the premium had remained un- 
paid for more than sixty days. The statement of Doherty, if made, is not ma- 
terial in relation to the obligation of the defendant company, as the policy had 
been canceled and the cancellation was the exercise of a power reserved in the 
policy. The language of the policy is as follows: ‘This policy may be cancelled 
at any time by either of the parties upon written notice to the other party, stat- 
ing when thereafter cancellation shall be effective and the date of cancellation 
shall then be the end of the policy period.” The policy further provided that: 
“Notice of cancellation in writing mailed to or delivered to the address of the 
Assured as given herein, shall be a sufficient notice from the Company.” Under 
the circumstances the statement of Doherty that the policy was in force, if he 
made such statement, was absolutely untrue, as nothing had been done to rein- 
state the policy after the last notice of cancellation. Any statements which 
Doherty made after the accident had occurred would not operate at that time as 
a revival of the policy. 

[2] It is further argued on behalf of the plaintiffs that, because the plain- 
tiffs had arranged with the agent for a subsequent payment of the premium, 
the reason given for the cancellation was not true in fact. If it is assumed that 
this was so, it would be immaterial. The power of cancellation reserved in the 
policy was unlimited and did not depend upon the nonpayment of the premiums 
or upon any other factor. 

Therefore, if the reason stated in cancellation notice was not the true reason, 
still the cancellation itself was valid. The Supreme Court held in the case of 
Siegler v. New Amsterdam Casualty Co., 130 A. page 543, 3 N. J. Misc. R. 1069, 
that the untruthfulness of the reason for cancellation of an employer’s compen- 
sation policy was immaterial, because under the terms of the policy no reason was 
required to be assigned. 
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We are therefore of the opinion that the court below properly directed a 
verdict for the defendant. 

The judgment is affirmed, with costs, 

For affrmance: The Chief Justice, Justices Trenchard, Parker, Campbell, 
Lloyd, Case, Bodine, Daily, and Donges, and Judges Van Buskirk, Kays, Hetfield, 
Dear, and Wells. 

For reversal: None. 


JOHNSTON v. NEW AMSTERDAM CASUALTY CO. No. 474. 
Supreme Court of North Carolina. May 13, 1931. 
158 Southeastern Reporter 473. 
1. INSURANCE. 
Automobile liability policy did not cover automobile while being used 
insured’s employee on business entirely his own.. 

The policy contained an omnibus coverage clause in which insurer 
agreed to extend insurance, subject to limits expressed, so as to be avail- 
able to any person while riding in or legally operating automobile with 
permission of named assured, and the policy also provided that it did 
not cover automobile while being used in any business, trade, or occupa- 
tion other than that described and in addition described occupation or 
business of insured as wholesale and retail teas, coffees, and sugars. 
Insured’s employee, a salesman, used car in going to and from work 
with consent of employer, but when collision occurred he was driving au- 
tomobile without knowledge of employer, in company with a woman, on 
business entirely his own. 

(For other cases, see Insurance, Dec. Dig. § 434.) 
2. INSURANCE. 

Omnibus coverage clause of automobile hability policy held limited by pro- 
vision policy should not cover automobile while heing used in any business other 
than that described. 


(For other cases, see Insurance, Dec. Dig. § 434.) 


Appeal from Superior Court, Mecklenburg County; Harding, Judge. 
Action by Hugh Johnston, by his next friend, against the New Amsterdam 

Casualty Company. From a judgment for defendant, plaintiff appeals. 
Affirmed. 


This case was heard upon an agreed statement of facts. The defendant is 
a corporation engaged in the business of writing liability insurance on automo- 
biles, and on April 1, 1928, executed and delivered to the C. D. Kenny’ Company, 
Inc., one of its liability insurance policies. On December 22, 1928, J. B. Hirst, 
an employee of the Kenny Company, while driving the car referred to in the 
insurance policy, negligently damaged a car of the plaintiff, who brought suit 
against Hirst and the Kenny Company, but recovered only against Hirst a 
judgment for $435, with interest and costs. An execution was issued on the 
judgment and returned unsatisfied; Hirst being insolvent. At the time of the 
accident, the insurance policy was in force and effect. Hirst had customarily 
used the car in going from and returning to his home morning and evening. 
He kept it at his house during the night. In going to and from home after and 
before work he was legally in possession of it and used it with the knowledge 
and consent of the Kenny Company. When the collision and consequent damage 
occurred, Hirst was driving the car without the knowledge of the Kenny Com- 
pany on the Derita road about 10 o’clock at night, in company with a woman 
whom he had taken up at the City Library about 6 o'clock. He was engaged in 
“business entirely his own and without the knowledge of the Kenny Company.” 
The Derita road is north of the city limits. Hirst lived in the southeastern sec- 
tion of the city of Charlotte, known as Dilworth. He was a traveling salesman 
for the Kenny Company, and used the car in his work for the company. Wher 
he took the woman in his car he had finished his work for the day. The policy 
of insurance is set out in the record. 


Upon the agreed facts, Judge Harding adjudged that the plaintiff take noth- 
ing by his action and recover his costs. The plaintiff excepted and appealed. 
G. T. Carswell and Joe W. Ervin, both of Charlotte, for appellant. 
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J. Laurence Jones and J. L. Delaney, both of Charlotte, for appellee. 

Abas, J. 

The policy of insurance contains an “omnibus coverage” clause in which the 
defendant agreed “to extend the insurance, subject to the limits expressed in 
Statement 6 of the Schedule, so as to be available in the same manner and under 
the same conditions as it is available to the named assured (C. D. Kenny Com- 
pany, Inc.), to any person or persons while riding in or legally operating any of 
the automobiles described in the schedule and to any person, firm, or corpora- 
tion legally responsible for the operation thereof, provided such use or oper- 
ation is with the permission of the named assured,” etc. Statement 6 of the 
schedule provides that the liability of the defendant shall not exceed the amounts 
named in subsections a, b, and c, respectively. 

The plaintiff takes the position that this clause extends the insurance to 
Hirst and that the defendant is liable in damages to the plaintiff in the amount 
of his judgment. The defendant contends that the “omnibus coverage” clause, 
purporting to extend the insurance to certain persons therein referred to, is 
subject to the exclusions set out in the policy under condition A, among which is 
this provision: “This policy does not cover any automobile while being used in 
any business, trade, or occupation other than described in Statement 8 of the 
Schedule.” Statement 8 is as follows: “The occupation or business of the As- 
sured is wholesale and retail teas, coffees, and sugars.” 

[1, 2] The controversy, it will be observed, is reduced to the compass of a 
single question: Under the terms of condition A and statement 8, does the policy 
cover the car in question while being used by Hirst for his own convenience or 
pleasure without the knowledge of the Kenny Company, and on “business en- 
tirely his own” and utterly unrelated to his employer’s business and to his duties 
as its traveling salesman? In our opinion the question should be answered in 
the negative and the judgment of the trial court should be affirmed. 

As authority for his position, the plaintiff cites Dickinson v. Maryland Cas- 
ualty Co., 101 Conn. 369, 125 A. 866, 41 A. L. R. 500, Peterson v. Maloney (Mary- 
land Casualty Co.. Garnishee), 181 Minn. 437, 232 N. W. 790, and Stovall v. New 
York Indemnity Co., 157 Tenn. 301, 8 S. W.(2d) 473; but neither of these cases 
is decisive of the question presented in the present appeal. In the first two, the 
clause purporting to extend the insurance so as to be available to certain per- 
sons in like manner and under the same conditions as it is available to the named 
assured, is substantially the same as that of the policy under consideration. Yet 
there is a marked difference between this policy and the policies construed in 
the Dickinson Case and the Peterson Case. The crucial distinction is this: 
Condition A and statement 8, above set forth, do not appear in the latter policies. 
In the Stovall Case the determinative question, as stated in the opinion, was 
whether at the time of the accident the employee was using the automobile with 
the permission of his employer. 

We recognize the established principles that a policy of insurance, if the 
language is ambiguous or susceptible of more than one interpretation, should 
be given a construction favorable to the assured, and that, if the insurer’s liabil- 
ity is limited by unambiguous language, the policy, as a rule, should not be con- 
strued to enlarge the liability beyond the plain meaning of its terms. Gant v 
Ins. Co., 197 N. C. 122, 147 S. E. 740; McCain v. Ins. Co., 190 N. C. 549, 130 S. E. 
186. In the case before us the “omnibus coverage” clause extending the insur 
ance to persons other than the named assured is limited by the provision that the 
policy shall not cover any automobile while being used in any business, trade, or 

ccupation except the occupation or business of dealing in teas, coffees, and 
sugars. The phrase “while being used” has reference to the time of the casualty; 
ind obviously at that time the car was not being used in the employer’s business. 

Judgment affirmed. 
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MAGNOLIA PIPE LINE CO. v. SECURITY UNION INS. CO. No. 2020. 
Court of Civil Appeals of Texas. Beaumont. April 20, 1931. 
Rehearing Denied April 29, 1931. 

37 Southwestern Reporter (2d) 1062. 

INSURANCE. 

Insurer held subrogated to rights of insured against wrongdoer to extent of 
payment made, though no formal assignment was made by insured. 

Insurer paid expenses for repairing automobile of insured damaged in 

in collision with defendant’s truck, and, claiming to be subrogated to rights 

of insured, sued defendant for payments made, and recovered on finding 

that defendant was guilty of negligence. Policy provided that insurer could 

require from insured an assignment of all rights of recovery against any 

party for loss or damage to extent of payments made by insurer, but no 

proof was offered to show that insured assigned any right of recovery 

for damage to insurer. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Appeal from District Court, Liberty County; Thos. B. Coe, Judge. 

Suit by the Security Union Insurance Company against the Magnolia Pipe 
Line Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

A. $. Hardwicke, of Dallas, and E. B. Pickett, Jr., of Liberty, for appellant. 

Llewellyn & Dougherty, of Liberty, for appellee. 

WALKER, J. 

We take the following statement of the nature and result of this suit from ap- 
pellant’s brief : 

“An automobile owned by J. L. Mapes, and insured by appellee, collided with 
a truck owned by appellant. The expense of having the car repaired was $777.03 
(erroneously stated by appellant to be $770.03), which amount appellee paid to 
the concerns which performed labor and furnished parts necessary to repair the 
damage caused by the collision, the appellee being liable therefor under the policy 
it had issued to Mapes. Afterwards the appellee, claiming to be subrogated to 
the rights of Mapes against the appellant, to the extent of said payment, filed 
this suit to collect from appellant the amount which appellee had so paid on ac- 
count and in behalf of said Mapes. Upon a jury finding that the collision was 
the result of appellant’s negligence, the court rendered judgment against appellant 
for said amount of $777.03 (erroneously stated by appellant to be $770.03). Mo- 
tion for new trial was duly filed, and when overruled, notice of appeal was given, 
and thereafter, in due time, appeal bond was filed and this appeal was duly per- 
fected. * * * In its petition the appellee alleged that under the terms of the policy 
issued by it to J. L. Mapes, appellee ‘became obligated to pay, and did pay for 
the account of said J. L. Mapes the full amount of repairs necessary and proper 
to place said automobile, as nearly as possible, in as perfect condition as before 
the collision and damage’, and that ‘as provided in said policy plaintiff, by said 
payment, became subrogated to the rights of the said J. L. Mapes as against de- 
fendant Magnolia Pipe Line Company to the extent of said payment.’ * * * The 
only provision in this policy relative to subrogation reads as follows: ‘Subroga- 
tion. This Company may require from the assured an assignment of all rights 
of recovery against any party for loss or damage to the extent that payment 
therefor is made by this company.’ No proof was offered to show that Mapes 
assigned to appellee any right of recovery he may have had against appellant 
for the damage caused to his car as a result of appellant’s negligence. The re- 
pair bills were paid by appellee to the concerns which furnished the labor and 
material necessary for repairing the automobile.” 

Opinion. 


Against the judgment, appellant advances only one proposition, which is as 
follows: “It appears from all the evidence that appellee was not subrogated to 
any right of recovery which J. L. Mapes may have had against the appellant, as 
a result of the collision complained of in plaintiff’s petition, since no equitable 
right of subroagtion vested in appellee, and no proof was offered to show that 
Mapes assigned to plaintiff any right to prosecute this suit in his behalf or in its 
own behalf.” 





Auto. | Wells Chevrolet Co. v. Pacific Fire Ins. Co. 23 


Appellant’s proposition does not correctly state the law of the facts of this 
case The correct rule is thus stated by Blashfield’s Cyclopedia of Automobile 
Law, vol. 3, p. 2616: “The general rule is that, on payment of the loss under a 
policy, the insurer acquires the right to be subrogated pro tanto to any right 
of action which the insured may have against any third person whose wrongful 
act or neglect caused the loss, and, while such rule is frequently embodied in 
the policy, the insurer has such right without any express stipulation to that 
effect in the policy as a contract of indemnity.” 

The following authorities cited by Blashfield fully support his proposition: 
Maxwell Gravel Co. v. Fisher (Ind. App.) 151 N. E. 618; Auto Owners’ Protec- 
tive Exchange of Kankakee, Ill, v. Edwards, 82 Ind. App. 558, 136 N. E. 577; 
Stevens v. Stewart-Warner Speedometer Corp., 223 Mass. 44, 111 N. E. 771; Buell 
v. United Firemen’s Ins. Co., 167 Minn. 183, 208 N. W. 819; Allen & Asnink Auto 
Renting Co. v. United Traction Co., 91 Misc. Rep. 531, 154 N. Y. S. 934; Poto- 
mac Ins. Co. v. Nickson, 64 Utah, 395, 231 P. 445, 42 A. L. R. 128; Barnett v. 
London Assur. Corp., 138 Wash. 673, 245 P. 3, 46 A. L. R. 526; Platt v. Rich- 
mond, etc., R. Co., 108 N. Y. 358, 15 N. E. 393. 

Blashfield sustains his proposition by the following argument: “To permit 
the insured to receive payment from both the wrongdoer and the insurer would 
be to give him double compensation for his loss, and the wrongdoer cannot be 
permitted to shield himself on the theory that the loss is covered by insurance, 
for the contract of insurance is not made for his benefit.” 

This argument has full support in Auto Owners’ Protective Exchange of 
Kankakee, Ill, v. Edwards, 82 Ind. App. 558, 136 N. E. 577. 

However, in our opinion the judgment has full support upon the terms of 
the policy itself. Appellee agreed to insure appellant’s automobile for the cash 
consideration stipulated in the policy and for the further consideration also stipu- 
lated in the policy, as shown by appellant’s statement, supra, “this company may 
require from the assured an assignment of all rights of recovery against any party 
for loss or damage to the extent that payment therefor is made by this company.” 
It is true that no assignment was given by Mr. Mapes to appellee, but the failure 
to give the assignment did not destroy appellee’s right to subrogation. The rule 
sustaining this proposition is thus stated in 25 R. C. L. p. 1620, § 8: “According 
to the great weight of authority, it is not essential to a complete legal subroga- 
tion that the one to whose rights another is subrogated shall make a formal as- 
signment of securities or other rights to which the surety becomes entitled, even 
where subrogation is claimed to the original obligation itself. As soon as the 
right to subrogation arises, equity makes the assignment, and hence the right of 
the person entitled by no means depends on, or is affected by, the willingness or 
unwillingness of the creditor to transfer the security. This rule is based on the 
broad principle that equity regards as having been done that which ought to 
have been done.” 

Also in 26 C. J. p. 458, § 621, it is said: “To entitle the insurance company 
to assert its right by way of subrogation, no assignment of the claim against the 
third party liable to the insured is necessary, even though the statute or policy 
provides for an assignment, since the fact of the insurer paying the loss operators 
as an equitable assignment of the claim.” 

Judgment was correctly entered in favor of appellee on the case made by 
its pleadings and sustained by its proof. , 

Affirmed. 


WELLS CHEVROLET CO. v. PACIFIC FIRE INS. CO. No. 22416. 
Supreme Court of Washington. Feb. 21, 1931. 
296 Pacific Reporter 177. 
1. INSURANCE. 
If insurable interest of mortgagee, not averred in complaint, appears on 


face of policy made part of complaint, that constitutes sufficient showing of 
right to sue (Rem. Comp. Stat. §§ 7033, 7258). 


(For other cases, see Insurance, Dec. Dig. § 630.) 
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2. INSURANCE. 

Allegation that plaintiff claimed as mortgagee named in automobile fire pol- 
icy disclosed insurable interest (Rem. Comp. Stat. §§ 7033, 7258). 

(For other cases, see Insurance, Dec. Dig. § 630.) 

3. INSURANCE. 

Mortgagee could sue on fire policy in its own name, where policy directly 
insured both mortgagor and mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

4. INSURANCE. 

If truck was otherwise incumbered than as shown by fire policy, such fact 
would be affirmative defense. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

5. INSURANCE. 

Burden of proving that ownership of truck by mortgagee and mortgagor was 
not unconditional as stated in fire policy was on insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

6. INSURANCE. 

Mortgagee established insurable interest in insured motortruck entitling it 
to maintain action on fire policy (Rem. Comp. Stat. §§$ 7033, 7258). 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 

7. INSURANCE. 

Burden is on insured suing on fire policy to establish his ownership or other 
insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

8. INSURANCE. 

When prima facie showing is made by insured suing on fire policy, burden 
is On insurer to prove that insured has no insurable interest (Rem. Comp. Stat. 
§§ 7033, 7258). 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

9. INSURANCE. 

Insurer sued on fire policy did not sustain burden of proving that mortgagee 
of motortruck did not have insurable interest therein (Rem. Comp. Stat. $8 
7033, 7258). 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

11. INSURANCE. 

Neglect of prior mortgagee in recording release of mortgage held not to 
inure to benefit of insurer so as to defeat rights of subsequent mortgagee and 
mortgagor, representing in fire policy that they were unconditional owners of 
motortruck. 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 

Department 1. 

Appeal from Superior Court, Spokane County; Joseph B. Lindsley, Judge. 

Action by the Wells Chevrolet Company against the Pacific Fire Insurance 
Company and another. From an adverse judgment, the named defendant appeals. 

Affirmed. 

O. C. Moore, of Spokane for appellant. 

W. W. Clarke, of Spokane, for respondent. 

MILLArD, J. 

A policy of fire insurance covering an automobile truck was issued by the 
Pacific Fire Insurance Company to the Wells Chevrolet Company, as vendor and 
mortgagee, and to William Schlegel, as vendee and mortgagor of the insured 
chattel. Upon the refusal of the insurer to pay for the destruction by fire of the 
truck, the Wells Chevrolet Company brought this action against the insurer to 
recover on the policy of fire insurance. Defendant’s demurrer to the complaint 
was overruled. The motion of the defendant that Schlegel, as the owner or re- 
puted owner of the insured property, be: joined as a party defendant, was grant- 
ed. The insurance company’s defense was that at the time of the execution 
of the contract of insurance Schlegel and the chattel mortgagee falsely repre- 
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sented that the truck was unincumbered, and also falsely represented that the 
truck was of the value of $1,800, when in fact its value did not exceed $100. So 
far as material to this appeal, the insurance policy reads as follows: “* * * In 
consideration of the premium hereinafter mentioned does insure the Assured 
named herein, for the term herein specified, to an amount not exceeding the 
actual cash value of the property at the time any loss or damage occurs, * * * 
Name of assured Wells Chevrolet Company and or W. M. Schlegel. * * * 
The automobile described is fully paid for by assured and is not mortgaged or 
otherwise encumbered: Encumbered. Amount unpaid $1,300.00 represented by 
notes of $——— due date of last note. * * * Subject to all the stipulations, pro- 
visions and conditions contained in this policy, loss, if any, is payable to Wells 
Chevrolet Company, as interest may appear. * * * This entire policy shall be 
void if the Assured has concealed or misrepresented any material fact or circum- 
stance concerning this insurance or the subject thereof; or in case of any fraud, 
attempted fraud, or false swearing by the Assured touching any matter relating 
to this insurance or the subject thereof, whether before or after loss. * * * 
Unless otherwise provided by agreement in writing added hereto, and except as 
to any lien, mortgage, or other encumbrance specifically set forth and described 
in paragraph 4 of this policy, this Company shall not be liable for loss or damage 
to any property insured hereunder while subject to any lien, mortgage, or other 
encumbrance. Title and ownership. Except as to any lien, mortgage, or other 
encumbrance specifically set forth and described in paragraph 4 of this policy, 
this entire policy shall be void, if the interest of the Assured in the subject of 
this insurance be or become other than unconditional and sole lawful ownership, 
or if the subject of this insurance has ever been stolen or unlawfully taken prior 
to the issuance of this policy and not returned to the lawful owner prior to the 
issuance of this policy, or in case of transfer or termination of the interest of 
the Assured other than by death of the Assured, or in case of any change in the 
nature of the insurable interest of the Assured in the property described herein 
either by sale or otherwise, or if this policy or any part thereof shall be assigned 
before loss.” 

Attached to and made a part of the policy is vendor’s single interest collision 
indorsement reading as follows: “It is understood that the automobile described 
in this policy has been delivered by the said Wells Chevrolet Company vendor, 
to W. M. Schlegel, Vendee, under a Conditional Sale Contract Title Retaining 
Note or subject to a chattel mortgage, under which the contract selling price is 
$1,753.92, and the unpaid balance is $1,300.00.” 


The cause was tried to the court, which found that on April 12, 1928, the in- 
surance company executed and delivered to the plaintiff a policy of fire insurance 
upon the truck, which is the subject-matter of this controversy, in the sum of 
$1,300; that the truck was covered by a chattel mortgage in the sum of $1,450, 
dated April 11, 1928, upon which chattel mortgage William Schlegel appears as 
mortgagor and the plaintiff as mortgagee; that the insured and mortgaged truck 
was destroyed by fire on April 28, 1928, while the insurance policy was in full 
force and the chattel mortgage wholly unpaid; that, though plaintiff immediately 
notified the insurer of the loss and complied with all other requirements imposed 
upon it by the insurance contract, the insurance company refused to pay the 
loss; that the truck at the time of its destruction, was of the value of $1,300; 
that Schlegel, the chattel mortgage remaining unpaid, has no right or interest 
in or to the money due from the insurance company. Judgment was entered in 
favor of the plaintiff and against the defendant insurance company for the face 
of the policy, and defendant Schlegel was dismissed from the action. The de- 
fendant insurance company has appealed. 


Counsel for appellant contends that, as the complaint did not allege owner- 
ship of the insured truck by anybody at any time, no cause of action was stated; 
therefore the demurrer to the complaint should have been sustained. Appellant 
also insists that the demurrer should have been sustained, “for the further rea- 
son that whereas in Item 4 the insurance policy states that ‘The automobile des- 
cribed is fully paid for by assured and is not mortgaged or otherwise encum- 
bered,’ and provides in another paragraph, ‘* * * this entire policy shall be void, 
** * if the interest of the Assured in the subject of this insurance becomes other 
than unconditional and sole lawful ownership.’ * * * The amended complaint, 
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Paragraph 3, discloses that respondent does not assert or claim any interest in 
the insured truck, other than that of mortgagee. Hence, the warranty in the 
policy of ‘** * * unconditional and sole lawful ownership’ by the assureds, of 
which the respondent is one, was false to the knowledge of respondent at the 
time of the issuance of the policy from which it follows that respondent cannot 
recover.” 

The fire insurance policy runs, not alone to the mortgagor, Schlegel, but also 
to the mortgagee respondent “Name of assured Wells Chevrolet Company and or 
W. M. Schlegel.” This action is by the mortgagee, one of the nominated as- 
sureds, to compel payment of that insurance policy. In Emigh vy. State Ins. 
Co., 3 Wash. 122, 27 P. 1063, upon which appellant relies, we held that the de- 
murrer to the complaint should have been sustained because the complaint did 
not set out the insurance policy sued on and did not allege proof of loss, owner- 
ship, or value. We said: “The complaint is in very general terms, and does not 
purport to set out the policy sued on. The demurrer was on the ground that 
there were not sufficient facts. In every action for insurance money there can 
be no recovery except upon the performance of certain acts by the insured, and 
the existence of certain facts; and the performance of the acts and the existence 
of the facts must be alleged. May Ins. (3d. Ed.) § 589. The interest of the 
insured in the property destroyed, and the value thereof, must also appear. Id. 
§ 590. In this case the complaint does not show either proof of loss, ownership, 
or value. It does state that notice of the fire was given to the defendant, and 
that plaintiff was ‘damaged’ by the fire in certain sums; but there is no allegation 
that plaintiff was the owner of the property. But notice of the fire is not proof 
of loss, nor would it admit evidence showing a waiver thereof; and the allegation 
that the insured was ‘damaged’ in a certain amount is no allegation of value.” 

{1, 2] The foregoing citation is not in point. In that action the plaintiff 
sought, as owner, to recover for the loss. There was no allegation in the com- 
plaint that the plaintiff had an insurable interest in the destroyed property, nor 
was the insurance policy made a part of the complaint. So, too, the complaint 
was defective in failing to allege performance of conditions prerequisite to 
the right to maintain an action on such a policy. In the case at bar the respond- 
ent alleged that it was claiming under the policy as a mortgagee. The policy 
attached to and made a part of the complaint discloses that the contract of in- 
surance runs to the respondent mortgagee as well as to the mortgagor; that the 
contract definitely provides for payment in case of loss to the respondent or to 
Schlegel. The respondent clearly alleged an insurable interest: The policy dis- 
closes, also, an insurable interest in respondent, a chattel mortgagee. 


Insurable Interest’ is every interest in property, or any relation thereto, 
or liability in respect thereof, of such a nature that a contemplated peril might 
directly damnify the insured.” Section 7033, Rem. Comp. Stat. 

“The terms ‘owner’ and ‘encumbrancer’ as used throughout this article shail 
be construed to include anyone having an insurable interest in property.” Sec- 
tion 7258, Rem. Comp. Stat. 

The complaint shows that the respondent was entitled to sue by reason of 
having a beneficial interest in the insurance contract. Where an insurable in 
terest is not averred in the complaint, if the insurable interest of the plaintiff 
appears on the face of the policy which has been made a part of the complaint, 
that constitutes a sufficient showing that the plaintiff is entitled to sue. 


“It is essential for plaintiff, in his initial pleading, to show that he is entitled 
to sue by reason of being a party to the contract, or giving a beneficiz il interest 
therein, or holding by a proper and sufficient assignment. An insurable interest 
must be averred where it does not appear on the face of the policy, but, where 
the policy, made a part of the pleading, shows or stipulates that insured has an 
insurable interest, further allegations of such interest are unnecessary, and no 
allegations of insurable interest is required where the pleading is in a statutory 
form which renders such averment unnecessary.” Section 797, p. 85, vol. 33 C. J. 

[3] So, too, the policy in the case at bar insures both the owner mortgagor 
(Schlegel) and the chattel mortgagee (respondent). This is not a contract taken 
in the name of the mortgagor with provision in the policy for payment to the 
mortgagee as its interest may appear. The promise of the appellant to pay a loss 
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to the respondent mortgagee is direct and not collateral; hence the respondent is 
entitled to sue on the policy in its own name. 

“If the policy is taken by the mortgagee in his own interest and for his own 
benefit he is the proper plaintiff and where a policy insures both the owner and 
a mortgagee, and the owner pays the premium on account of mortgagee in ful- 
fillment of his duty so to do, the promise of the insurer to pay a loss to the 
mortgagee is direct and not collateral, and so entitles the mortgagee to sue 
thereon in his own name.” Section 681, p. 485, vol. 26, C. J. 

The respondent is a party to the insurance contract. This is not a situation 
where the policy makes the loss payable to a third party as its interest may ap- 
pear; hence the case of Inland Finance Co. v. Home Insurance Co., 134 Wash. 
485, 236 P. 73, 48 A. L. R. 121, is not in point. In that case the fire insurance 
policy ran to a mortgagor, and provided that the loss, if any, was payable to 
the mortgagee as his interest might appear. 

We cannot follow the argument of counsel that the demurrer should have 
been sustained because of the breach of warranty in the policy of “unconditional 
and sole lawful ownership” by the assureds; that the insurance contract pro- 
vides that the insured property is not mortgaged or otherwise incumbered. 

[4, 5] The pertinent language of the policy is quoted above. From that it 
will be seen that the policy runs to both respondent and Schlegel; that the in- 
terest of Schlegel is that of a vendee and mortgagor; that the interest of the 
respondent is that of vendor and chattel mortgagee; that the truck is mortgaged 
by the vendee to the respondent vendor in a certain amount. No misrepresenta- 
tion is apparent on the face of the contract. If otherwise incumbered than as 
shown by the insurance contract, that fact would be an affirmative defense to 
be alleged by the insurer. The burden of proving that the ownership of respond- 
ent and Schlegel. was not sole and unconditional was on the appellant insurer. 
Surely, appellant does not contend that, because respondent is shown by the 
policy as the mortgagee and Schlegel is disclosed by that contract as the mort- 
gagor of the truck, the ownership of those two parties is not sole and uncon- 
ditional. The rule as to sole and unconditional ownership is as follows: “* * * 
Such a clause applies to conditions existing at the date of the policy, and not to 
future changes in title. The just and reasonable purpose in requiring the insured 
to have the unconditional and sole ownership of the property insured is to give 
protection only to those upon whom the loss insured against would inevitably 
fall but for the insurance, and to avoid taking risks for those whose lack of in- 
terest or whose contingent interest in the property might tend to encourage 
carelessness or wrongdoing in the use or preservation of the property. By fair 
construction and intendment the ‘unconditional and sole ownership’ of property 
for the purposes of insurance is in those upon whom the loss insured against 
would certainly fall, not as a matter of mere contract obligation, but as the 
result of real bona fide rights in the property insured. To be unconditional and 
sole an interest must be completely vested in the assured, not contingent or 
conditional nor for others, not in common, but of such nature that the assured 
must sustain injury or less if the property is destroyed, and this is so whether 
the title is legal or equitable. An insured’s ownership is sole when no one else 
has any interest in the property as owner, and is unconditional when the quality 
of the estate is not limited or affected by any condition. The burden of proving 
that the ownership of the insured was not sole and unconditional is on the in- 
surer.” Section 229, vol. 14 R. C. L. p. 1052. 

If there were a breach of warranty, as claimed by the appellant, that was an 
affirmative defense, which the appellant should have pleaded and proved. It 
could not be reached by demurrer. 


Appellant next contends that, not only does the complaint fail to allege 
title, but the evidence conclusively shows that title to the truck was never at 
any time vested in Schlegel. 

On August 27, 1927, J. E. Melton purchased of Reigel Bros. on conditional 
sale contract a Dodge-Graham truck for $1,800. That truck had been sold new 
tour months previously to J. A. Brockshire, and later repossessed. In January, 
1928, this truck, which was covered by $1,000 of insurance, was partially destroyed 
by fire. Brockshire, when he owned the truck, added accessories to the value of 
$300 to the truck. Melton, also, following its acquisition, had purchased acces- 
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sories costing $500, which were added to the truck. The insurance money was 
paid to Reigel Bros. The adjuster for the insurance company pronounced the 
truck not worth salvaging. The testimony is conflicting as to whether the ad- 
juster told Mr. Melton he could have the truck and rebuild it. The Reigel Bros. 
realeased Melton from the conditional sale contract and gave to him the burned 
truck which respondent contends, and there is testimony supporting that conten- 
tion, was given to Melton by Riegel Bros. and by the insurance company, the 
latter deeming the truck not worth salvaging. There is testimony that Melton 
took the truck, which in its then condition was worth between three hundred 
and five hundred dollars to a machine shop and carefully rebuilt it; that he spent, 
with the assistance of a machinist, almost a month in rebuilding the truck, and 
that he expended more than $235 for new parts. The truck was then put into 
use by Melton in hauling logs. On March 10, 1928, Melton mortgaged the truck 
and other property to the Spokane Security Finance Corporation for $500. About 
a week prior to April 11, 1928, he advised the finance company that he desired to 
trade the truck in on the purchase of some new trucks. The finance company 
authorized him orally to do so and orally promised to release the truck from 
the chattel mortgage. On April 11, 1928, Melton paid $100 to the finance company 
upon the chattel mortgage, reducing it to a balance of $200. On April 25th, 
the insurance policy, which the finance company had purchased for its protection 
covering the truck, was returned to the insurance company for cancellation. On 
April 11, 1928, Melton, Schlegel, and the Wells Chevrolet Company entered into 
a deal whereby the respondent Wells Chevrolet Company sold to Melton three 
trucks for approximately $2,500, and Melton sold to Schlegel for $1,800 the Dodge- 
Graham truck, the truck that was destroyed by fire in January, 1928, and rebuilt, 
the same truck that is the subject-matter of this controversy. At that time Mel- 
ton owed Schlegel about $540 for cutting and banking wood. Melton applied 
$500 of this amount as a down payment on the struck sold to Schlegel, leaving 
a balance due from Schlegel to Melton of $1,300. To secure this balance of 
$1,300, which, with interest, insurance, and handling charges, amounted to $1,- 
453.92, Schlegel executed a chattel mortgage on the truck to the respondent. 
The respondent accepted the chattel morgage on Schlegel’s truck as a down 
payment of $1,300 on the three trucks the respondent was selling to Melton, and 
took a chattel mortgage or conditional sale contract from Melton for the balance. 
Schlegel did no know that the truck he purchased had been previously burned 
and rebuilt. There is testimony that at the time of the purchase of the truck by 
Schlegel from Melton for $1,800 that amount represented the fair value of the 
truck, and when it burned, about three weeks later, the truck had a value of 
$1,800, which exceeded the insurance which was in the amount of $1,300. 


[6-9] Respondent mortgagee made such a showing of insurable interest in 
the insured property as entitled it to maintain an action on the policy of insur- 
ance. Schlegel was not a necessary party to the action. There is no testimony 
in the record that Schlegel was not the owner of the truck. Appellant did not 
endeavor to prove that the truck belonged to any one other than Schlegel, who, 
on motion of appellant, was joined as a necessary party, appellant making affi- 
davit that Schlegel was the owner or reputed owner of the truck. Schlegel tes- 
tified that he was the owner of the truck when the policy of insurance was is- 
sued and when the fire occurred, and that he disclaimed any interest in the insur- 
ance money; this, of course, due to the fact that he had not paid the chattel mort- 
gage of $1,300 on the truck. The evidence clearly establishes the fact that Schle- 
gel was the owner and mortgagor of the truck at the time the truck was insured 
and at the time of its destruction. The rule is that the burden is upon the plain- 
tiff to establish his ownership or other insurable interest in the property. When 
a prima facie showing is made by the plaintiff of ownership or other insurable 
interest, if the defendant contends that the plaintiff is not the owner or has no 
insurable interest in the property, the burden is upon the defendant of proving 
that contention, which burden in the case at bar the appellant failed to sustain. 


“Where the issue is properly raised, the burden is on plaintiff to establish 
his ownership or other insurable interest in the property. But where a prima facie 
case of ownership or insurable ‘interest is established, as by proving the issuance 
of a policy on the property to plaintiff, or by showing that he had an insurable 
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interest to the amount of the policy, it then devolves on defendant to prove its 
contention that plaintiff was not the owner of the property or had no insurable 
interest thereon.” Section 722, p. 514, vol. 26 C. J. 

[10, 11] Appellant insists that the policy of insurance was void, because at 
the time of its issuance there was on record in the office of the auditor of Spo- 
kane county an unreleased chattel mortgage on the truck of $500 executed March 
10, 1928, by Melton, in favor of the Spokane Security Finance Company. 

This is the chattel mortgage mentioned above which the finance company on 
April 11, 1928, the date the insurance policy was issued to respondent and Schlegel 
by appellant, orally promised Melton would be released, so that the three-cornered 
deal described above could be made by Melton, Schlegel, and the respondent. 
That mortgage on that date had been reduced to $200, and, while the mortgage 
appears never to to have been satisfied of record, it is apparent that the re- 
spondent, Schlegel, and Melton were permitted by the finance company to deal 
with each other as if the release had been recorded. A few days subsequent 
to the agreement to release the mortgage, the insurance policy taken out by the 
finance company on the truck to protect its chattel mortgage thereon was re- 
turned to the insurance company for cancellation. The president of the finance 
company testified that he had agreed to release the chattel mortgage before the 
sale of the truck by Melton to Schlegel was made. Melton testified that he had 
arranged to have the chattel mortgage released. Melton told the respondent that 
the truck was clear. Schlegel knew nothing of the mortgage. 

The parties in good faith represented that the only incumbrance on the 
truck was the chattel mortgage by Schlegel to respondent. There is no showing 
that Schlegel or the respondent with intent to deceive represented to the appel- 
lant that the truck was free from incumbrances at the time the policy of insur- 
ance was issued by the appellant. The chattel mortgagee, the finance company, 
could waive its mortgage lien, and by its conduct could be estopped to enforce it. 
As between the parties, the lien of a chattel mortgage would be as effectively 
released by estoppel as by a formal written discharge of the mortgage. 

“A chattel mortgagee may waive his mortgage lien, or be estopped to en- 
force it, by conduct inconsistent with its existence, and such waiver or estoppel 
need not, of course, be shown by written evidence, nor be supported by consider- 
ation. But the acts relied on as a waiver or estoppel must have been done with 
knowledge. A waiver may be established by circumstances surrounding the trans- 
action or by evidence of a general course of dealing between the parties. In 
determining whether there was or was not a waiver, the intention of the parties, 
although not controlling, is important, and the mortgagee may testify as to his 
intention.” Section 441, p. 674, vol. 11 C. J. 

Melton relied upon the parol agreement to release the chattel mortgage, and 
the finance company manifested its purpose to release the chattel mortgage by 
surrendering to the insurance company the policy of insurance on the truck is- 
sued to the finance company. Why the release was not entered of record by 
the finance company does not appear. The neglect of the finance company, in 
view of the good faith of the parties, cannot inure to the benefit of appellant. 

We have considered the other assignments of error and find them to be 
without substantial merit. 

The judgment should be, and it is, affirmed. 

Tolman, C. J., and Parker, Mitchell, and Beals, JJ., concur. 


HAMILTON et al. v. OHIO FARMERS’ INS. CO. No. 22940. 


Supreme Court of Washington, April 6, 1931. 
297 Pacific Reporter 784. 
1. INSURANCE. 


Evidence held to warrant amendment of complaint, so as to justify prayer 
to reform insurance policy and admission thereof in evidence. 
Plaintiff testified that he told insurer’s agent that he wanted trip in- 
surance on glass and oil, to be shipped by another’s truck and that agent 
gave insurance on the truck. 


(For other cases, see Insurance, Dec. Dig. § 643[1].) 
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2. INSURANCE. 

Evidence held sufficient to support judgment for shippers suing on policy mis- 
takenly insuring truck, instead of load. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

3. INSURANCE. 

Truck owner should have been party to shippers’ action on policy mistakenly 
insuring truck, instead of load, but may be permitted to file written waiver of 
claim. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 

4. INSURANCE. 

Evidence of importing jobber’s custom and reasons to examine crates held 
sufficient to sustain finding that insured glass was broken in transit on truck from 
jobber’s place of business. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

5. INSURANCE. 

Striking of curb by truck held “collision” within policy insuring load: curb 
being “object” outside roadbed. 

The policy insured against loss or damage caused by collision of truck 
with any other truck, vehicle, or “object,” except portion of roadbed, 
rails, etc. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

Department 2. 

Appeal’ from Superior Court, Chelan County; W. O. Parr, Judge. 

Action by S. H. Hamilton and others against the Ohio Farmers’ Insurance 
Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed conditionally. 

C. F. Wallace, of Wenatchee, for appellant. 

Le Roy McCann, of Wenatchee, for respondents. 

Totman, C. J. 

This is an action on a policy of insurance which was tried to the court sit- 
ting without a jury, in which findings of fact and conclusions of law favorable 
to the plaintiffs were made, followed by a judgment based thereon for the full 
amount demanded. Defendant has appealed from that judgment. 

[1-3] The first error assigned is based upon the admission in evidence of 
the policy of insurance sued upon, which by its terms insures “R. H. Hamilton, 
doing business as the Hamilton Auto Freight.” The undisputed evidence upon 
this subject given by one of the plaintiffs is: 

“QO. (Mr. McCann): What did you tell the agent (the agent for the appel- 
lant insurance company)? <A. I called him up and told him I had just got a lot 
of glass on the truck for Wenatchee, and oil, and I said: ‘It isn’t our truck, it 
is R. H. Hamilton’s, my brother’s, truck, but I have the numbers of the truck, 
and everything here, and we have to have that insured because it is quite an item 
and I can’t afford to take a chance, and on this one particular load I just want 
a trip insurance on this,’ and I give him the truck number, and the oil and the 
glass, and told him just for the one trip—that I wanted it as before, because I 
had been taking insurance out from time to time on other trucks on particular 
occasions when we would be rushed with other matters and would hire them, 
and he said, ‘All right,” and gave me the insurance as R. H. Hamilton’s truck. 
Of course I told him it was his truck but absolutely our load, and IT wanted the 
insurance for that trip. 

“Q. Who paid for the insurance? A. We did.” 

It seems clear that this was sufficient to warrant the ruling permitting the 
amendment of the complaint so as to justify a prayer for reformation of the 
policy and the admission of the policy in evidence; also this was sufficient as be- 
tween the parties to support the judgment. But the fact remains that R. H. 
Hamilton was not made a party to the action and was not bound by the testi- 
mony above quoted; and the judgment here would be no bar to any action he 
might bring on the policy. The court should have ordered that he be made a 
party, but we think now the same result can be accomplished by permitting R. 
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H. Hamilton to execute and file a written waiver of any right in, or claim un- 
der, the policy. 

[4] It is next urged that there was no sufficient proof of loss and no sufficient 
evidence to warrant any recovery on the policy. The policy of insurance covered 
one certain and definite shipment of glass and other merchandise while on board 
motortruck, among other things, against loss or damage caused by: 

“B. Collision of the motor truck with any other motor truck, vehicle or ob- 
ject, excluding any loss or damage caused by coming in contact with any portion 
of the roadbed or by striking the rails or ties of street, steam or electric rail- 
road, or any damage caused by coming in contact with a stationary object in 
backing for loading or unloading purposes.” 

It was shown quite definitely that the crated glass was properly and securely 
loaded on the truck at the place of business of a reputable jobber in the city of 
Seattle, under the supervision and inspection of those skilled in such matters; that 
the truck proceeded at once from the point of loading to Wenatchee, meeting 
with no untoward incident except the following, as testified to by the driver of 
the truck: 

“Q. Well, now, when you got to Cashmere, state what happened. A. When 
I came into Cashmere I turned down this way, like that, and made the left turn 
across the railway track. As I made the right turn to go into Cashmere I met 
a car, and instead of him going around the turn like he should he cut corners, 
and I pulled out to keep from hitting him and went over the curb. Then I 
straightened up and stopped, and discovered that my front chain tackle was loose. 
Then I tightened the chain and came on to Wenatchee. 

About how high is the curb? A. About eight inches. 

“Q. It is on the corner in front of the bank, and by the oil station? A. Yes. 
Q. It is the first turn you make to the right after crossing the railway track? 
A. Yes sir. 

“Q. When you observed your load at that time, what did you find? A. I 
found my chain tackle was loose. 

“Q. Which one? A. The front one. 

“Q. What did you do then? A. I tightened it up. 

How fast were you going when you hit that curb, would you say? A. 
Probably fifteen. I put on my brakes as quick as I could. 

(). Was it a severe jolt? A. Yes, it was a pretty good jolt. 

“Q. Did you report that to the Hamilton Auto Freight Company immedi- 
ately? <A. Yes, I told them— 

I mean, when you got in with the load. A. I told them that I had run 
over the curb, and that the chain was loose and I tightened it up. It showed 
no effects of broken glass right then. I couldn’t tell, you see. I didn’t take the 
boards off the cases, or anything, to look at it. 

“OQ. Were these solid cases? A. Yes, sir.” 

On arrival in Wenatchee, the glass was carefully unloaded by skilled work- 
men, and some two or three days later, on opening the crates, the glass was 
found to be cracked and shattered to the extent of the recovery here claimed. It 
was shown that the glass was in the original crates in which it had been shipped 
from Germany to Seattle, and there was direct testimony by those who claimed 
to have actual knowledge that the Seattle jobber, as a custom and for his own 
protection, always sufficiently opened and examined all such crates when re- 
ceived from the ocean carrier, in order to determine whether breakage had oc- 
curred in transit which should be charged against the carrier. True, no witness 
was produced who testified that this particular crate had been so opened and 
examined; but we think, the custom being shown, and the strong reason why the 
jobber for his own protection would comply therewith also appearing, that was 
sufficient to make a prima facie case; and, in the absence of any testimony to 
the contrary, it is sufficient to sustain the trial court’s finding that the glass was 
broken by running the truck over the curb at Cashmere. A fair outline of this 
situation was detailed in the proof of loss furnished, and, in the absence of some 
specific objection, we think that was sufficient. 

[5] Was what occurred at Cashmere a collision within the meaning of the 
policy? The roadbed, as that term is used in the policy, necessarily means that 
part of the road intended to be used in vehicular traffic. The curb was outside 
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of, and no part of, that roadbed. It was certainly an object. The truck collided 
with it, and we think the following authorities amply support the view that the 
collision with the curb was a collision with an object within the terms of the 
policy. Kliant v. Providential Assurance Co., 63 Quebec Official Law Reports 
(Superior Court) 7; Schussler v. Fort Dearborn Casualty Underwriters, 230 
Ill. App. 581; Interstate Casualty Co. v. Stewart, 208 Ala. 377, 94 So. 345, 26 A. 
IL. R. 427; Yorkshire Insurance Co. v. Bunch-Morrow Motor Co., 212 Ala. 588, 
103 So. 670; Stix v. Travelers’ Indemnity Co., 175 Mo. App. 171, 157 S. W. 870; 
Rouse v. St. Paul Fire & Marine Insurance Co., 203 Mo. App. 603, 219 S. W. 688. 

Appellant cites but one case to the contrary—Wettengel v. United States 
“Lloyds,” 157 Wis. 433, 147 N. W. 360—but, when the facts of that case are con- 
sidered and understood, we think it has no controlling force here. 

If, within thirty days from the going down of the remittitur, a written waiver 
of any right in, or claim under, the policy, duly executed by R. H. Hamilton, be 
filed, the judgment will stand affirmed. Otherwise a new trial will be granted 
and the plaintiff be required to bring in R. H. Hamilton as a party, in order that 
he be bound by the judgment finally entered. 

The advantage gained by the appellant on this appeal being purely a tech- 
nical one, neither party will recover costs in this court. 

Fullerton, Beals, Millard, and Beeler, JJ., concur. 
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MISCELLANEOUS 


BRANNON et al. v. HARRISON, Comptroller General. No. 7968. 
Supreme Court of Georgia. April 24, 1931. 
158 Southeastern Reporter 319. 
1, INSURANCE. 

Act imposing occupation tax on insurance agents of $10 for each county in 
which business is transacted held not void as violating constitutional requirement 
of uniformity; act imposing occupation tax on insurance agent of $10 for each 
county in which business is transacted held not unconstitutional as discriminat- 
ing in fayor of adjusters; act imposing occupation tax on insurance agents is not 
based on arbitrary, confiscatory, or unreasonable classification (Laws 1927, p. 74, 
§2, par. 58; Const. art. 7, § 2, par. 1). 

Syllabus by the Court. 

Paragraph 58 of section 2 of the General Tax Act of the state of 
Georgia, approved August 25, 1927 (Ga. L. 1927, pp. 56, 74), is not void 
because it is discriminatory and contravenes parapragh 1 of section 2 of 
article 7 of the Constitution of the state. Nor is said paragraph 58 dis- 
criminatory or in contravention of paragraph 1 of section 2 of article 
7 of the Constitution because the adjusters employed on a general salary 
as solicitors or subagents occupy a more favorable position than local 
agents, superintendents, managers, and solicitors for industrial life and 
accident insurance companies. Nor is the classification sought to be estab- 
lished arbitrary, unreasonable, unjust, confiscatory, and discriminatory. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

2. INSURANCE. 

Exemption of railroad ticket agent selling insurance from $10 occupation 
tax on insurance agents held not void; exemption of railroad ticket agent selling 
insurance from $10 occupation tax on insurance agents field not based on un- 
reasonable classification (Laws 1927, p. 75, § 2, par. 58(g); Corst. art. 7, § 2, 
pat. by, 

Syllabus by the Court. 

The exemption, in subparagraph (g) of paragraph 58 of section 2 of 
the Tax Act, of all railroad ticket agents selling accident insurance policies, 
is not null and void and unconstitutional as being in violation of paragraph 
1 of section 2 of article 7 of the Constitution. Nor is the classification in 
subparagraph (g) arbitrary, unreasonable, and unfair. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

3. INSURANCE. 

Act imposing occupation tax on insurance agents, officers, or adjusters, is 
not unconstitutional as arbitrary and confiscatory; act imposing occupation tax 
on insurance agents, adjusters, and officers, is not unconstitutional as granting 
privileges and immunities to certain citizens not enjoyed by insurance agents: act 
imposing occupation tax on insurance agents of $10 for each county in which 
husiness is transacted does not deny due process: act imposing occupation tax 
on insurance agent of $10 for each county in which business is transacted held 
not to deny insurance agents equal protection of laws (Laws 1927, p. 74, § 2, 
par. 58; Const. U. S. Amend. 14). 

Syllabus by the Court. 

Paragraph 58 of section 2 of the Tax Act approved August 25, 1927, 
as a whole, is not invalid on the ground that it contravenes and is viola- 
tive of the Fourteenth Amendment to the Constitution of the United 
States, because (a) it is arbitrary, unreasonable, unjust, confiscatory, and 
prohibitory; (b) because it grants privileges and immunities to certain 
citizens of the United States not enjoyed under said act by plaintiffs and 
others similarly situated; (c) because it deprives plaintiffs of their proper- 
ty without due process of law; and (d) because under said act plain- 
tiffs and others similarly situated do not enjoy the equal protection of 
the laws. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


Atkinson, J., dissenting. 
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Error from Superior Court, Fulton County, John D. Humphries, Judge. 

Suit by L. S. Brannan and others against W. B. Harrison, Comptroller Gen- 
eral. Judgment for defendant, and plaintiffs bring error. 

Affirmed. 

A peition was filed by L. S. Brannan and thirteen others against William B. 
Harrison as comptroller general and ex officio insurance commissioner of Georgia, 
alleging they were local agents, superintendents, managers, and solicitors for 
various industrial, life, and accident insurance companies, seeking to enjoin the 
collection from them of the occupation tax provided in paragraph 58 of section 
2 of the General Tax Act approved August 25, 1927 (Ga. L. 1927, pp. 56, 74). 
They allege that this paragraph 58 is void because (a) it is discriminatory and 
contarvenes paragraph 1 of section 2 of article 7 of the Constitution, which pro- 
vides that “all taxation shall be uniform upon the same class of subjects, and 
ad valorem on all property subject to be taxed within the territorial limits of 
the authority levying the tax, and shall be levied and collected under general 
laws”; (b) because adjusters employed on general salary as solicitors or subag- 
ents occupy a more favorable position under said law than do plaintiffs and those 
similarly situated; (c) because the classification sought to be established in sub- 
paragraph (f) is arbitrary, unreasonable, unjust, confiscatory, and discriminatory. 
Tt is also alleged that subparagraph (g) of paragraph 58, which provides that all 
railroad ticket agents selling accident insurance policies shall not he deemed in- 
surance agents in the sense of this paragraph and therefore are exempt from any 
and all the taxes sought to be levied in paragraph 58, subparagraphs (a to @), is 
unconstitutional and void, because it is in violation of paragraph 1 of section 
2 of article 7 of the Constitution; that the classification in subparagraph (¢) 
is arbitrary, unreasonable, and unfair, and places railroad ticket agents in a more 
favorable position than that occupied by plaintiffs and those similarly situated; 
also that paragraph 58 and all of its subparagraphs are null and void, for the 
reason that said act contravenes the Fourteenth Amendment to the Constitution 
of the United States, because (a) it is arbitrary, unreasonable, unjust, confiscatory 
and prohibitive; (b) it grants privileges or immunities to certain citizens of the 
United States not enjoyed under said act by plaintiffs and those similarly situat- 
ed: (c) it deprives plaintiffs of their property without due process of law; (d) 
under said act plaintiffs and those similarly situated do not enjoy the equal pro- 
tection of the laws. 

The defendant’s answer denied the allegations as to the act in question being 
discriminatory and unconstitutional. By an amendment plaintiffs averred: “1. 
That the license tax of which complaint is made in the original petition, and which 
is imposed by subparagraphs (a) and (b) of paragraph 58 of the General Tax 
Act of 1927, is prohibitive, and, as alleged in said petition, confiscatory as to 
these plaintiffs and those similarly situated, because, as such agents and by vir- 
tue of their employment, they are entitled to solicit business in each of the coun- 
ties of this State, and by the terms of said subparagraphs they are required to 
pay ten dollars for each county where they transact or solicit business: that if 
the plaintiffs and those similarly situated are required to pay the State said li- 
cense tax of ten dollars for each county, as provided for in said tax act, said 
tax will consume all the net earnings of these plaintiffs and those similarly situat- 
ed, and will consume a large part of or exceed their annual earnings. * * * That 
the plaintiffs and those similarly situated are entitled, under the laws of this State, 
to pursue their vocations without being required to pay such an exorbitant amount 
of tax, or the equivalent of their total earnings, and that such a tax as this act 
seeks to impose is void as being conficatory, excessive, oppressive, prohibitive, 
and contrary to law, in that it is unreasonable and illegal; and for that reason 
plaintiffs should be relieved of the payment of such tax by a court of competent 
jurisdiction.” 

On the hearing the plaintiffs introduced affidavits (similar in character) of 
forty-five representatives of insurance companies, each showing that the affiant 
was a local insurance agent employed by a designated company; that it was af- 
fiant’s right and duty to his employer to solicit insurance in the various coun- 
ties of this state: that, if affants were required to pay the license tax prescribed 
by subparagraphs (a) and (b) of paragraph 58 of the General Tax Act of 1927, 
that sum would exceed or consume a large part of the total amount of the earn- 
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ings of the affiant. In each instance the affiant set out the amount of salary and 
by whom employed. The amounts of salaries ranged from $400 to $2,080 per 
annum. The defendant introduced affidavits of executive agents of two railroad 
companies that the sale of accident insurance is never more than an incident of 
the business in which they are engaged, that the insurance sold is usually for a 
limited period of about twenty-four hours and seldom amounts to more than 
a few dollars per month at any station: also affidavit of the defendant “that, 
from his experience as insurance commissioner of the State of Georgia, he is 
familiar with the business of selling insurance and adjusting insurance losses; that 
local insurance agents as a part of their duties often adjust losses which do not 
require the services of an official adjuster; that said adjustments are made by 
such local insurance agents without additional compensation to that received by 
them as local insurance agents; that there is a distinction in the field of insur- 
ance between local agents selling insurance and performing minor duties as part 
of their positions, and adjusters whose main occupation is the adjustment of in- 
surance losses, and who travel over the State to make such adjustments; that, 
under the provisions of paragraph 58, section 2, of the General Tax Act of this 
State, both local agents and adjusters are required to pay an occupation or li- 
cense tax; that local agents who adjust losses without remuneration are not re- 
quired to pay an additional tax under said tax act for adjusting losses, where 
the adjustment is made without remuneration.” 

The judge denied an injunction, and the plaintiffs excepted. 

Carl N. Davie, J. F. Kemp, and Paul L. Lindsay, all of Atlanta, for plain- 
tiffs in error. 

Robt. B. Troutman and Robt. S$. Sams, both of Atlanta, Geo. M. Napier, 
\ttv. Gen., T. R. Gress, Asst. Atty. Gen., and J. P. Wilhoit, of Warrentown, for 
defendant in error. 

Russeiu, C. J., (after stating the foregoing facts). 

[1-3] The only question in this case is whether the license tax demanded 
by the defendant as a consequence of the provisions of the Tax Act of 1927, re- 
ferred to in the statement of facts, is such a classification of the insurance agents 
referred to as to be unreasonable, arbitrary, and oppressive, as applied to the 
plaintiffs in error. As said in Hunter v. Wright, 169 Ga. 840, 846, 152 S. E. 61, 
64: “The General Assembly in the imposition of occupation taxes has the right 
of classification. After the classification has been made, the tax upon every 
member of any class which the taxing authority may make must be uniform. 
The Legislature in the Tax Act of 1927 subdivided insurance agents into several 
classess. Inasmuch as the tax upon every member of each class upon which the 
tax is imposed is the same, there is no violation of the Constitution. The legisla- 
ture had also the right, for good and sufficient reason, to create another class 
who should be exempted from certain operations of the law; and the fact that 
they are exempted does not destroy that uniformity which is required by the Con- 
stitution, unless the creation of an exempted class results in making the provision 
with reference to the occupation tax so injurious upon the other classes created 
as to make it arbitrary and oppressive.” 

The plaintiffs in the case now before us are industrial, accident, and life in- 
surance agents, while in the Hunter Case the persons who were exempted from 
the payment of the occupation tax were engaged in writing accident insurance 
only. The question now presented is whether the same legislative classification 
as was referred to in consideration of the Hunter Case, as applied to a class in- 
cluding industrial, life, and accident insurance, is, for the reasons stated in the 
petition, arbitrary and oppressive and so unreasonable as to deprive such work- 
er of the property right to earn a living, without due process of law. The con- 
tention that a license has been granted which authorizes each of the plaintiffs 
‘o pursue the occupation of writing the specified forms of insurance in Georgia 
is used as an argument that the occupation tax of $10, which has been assessed 
and is required to be paid in each and every county in the state, should be con- 
fined to one payment of $10. This contention is not sound. The grant of a li- 
cense is one thing; the fixing of an occupation tax upon the business which the 
applicant for the license is permitted to perform is another thing. It is not un- 
reasonable or arbitrary to provide that the burdens of taxation shall be borne in 
proportion to the benefit accruing to the licensees, or that these burdens may be 
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proportioned to the amount of business done and probable profits accruing from 
the business which the state has authorized may be done in the occupation desig- 
nated in the license. The nature of the occupation under consideration is such 
that it is hardly practicable or possible that, in this business of soliciting and 
collecting for industrial, life, and accident insurance, the solicitor or collector can 
pursue this vocation in the same year in all the 161 counties in the state. And, 
when we consider the amount of time required and of individual effort necessarily 
expended, it is plain the business would scarcely be profitable if such agent or 
solicitor were not well acquainted with his patrons and in close touch with them. 
So it does not appear that the classification made by the General Assembly is 
either arbitrary, unreasonable, or oppressive. The evidence that the business done 
by some of the agents is very small, and that the returns in case of none of them 
are extremely large, proves nothing more than that perhaps the number of persons 
engaged in the business is excessive in comparison with the number of persons who 
desire the insurance referred to or who are financially able to pay the premiums. 
We cannot say as a matter of law that the tax of $10 per county is excessive per se, 
because we cannot shut our eyes to the fact that opportunities for remunerative 
employment as a solicitor or collector for such insurance in a county with a popu- 
lation of many thousands with fixed salaries and engaged in industrial pursuits 
must be far greater than in many ot the small thinly settled strictly agricultural 
counties in this state. It is a matter of common knowledge that the earning 
capacity of different individuals, dependent upon their surroundings and their health, 
and indeed for reasons too numerous to mention, are variant and variable, and the 
criteria by which their actual earning capacity is fixed and determined are as dis- 
tinct as the different types of humanity which the different individuals represent. 
Up to this point we have assumed that a solicitor or collector for industrial life 
and accident insurance, for the reasons stated, would not generally follow his 
occupation in more than one county at the same time, However, if in particular 
cases a solicitor or collector should by virtue of his license determine to extend his 
operation into two or more adjoining counties, if not into counties which were 
not adjacent, the fact that the occupation tax of $10 is required is not an assault 
upon the reasonableness of the classification adopted by the Legislature which can 
be sustained upon the ground that the classification is arbitrary or oppressive. 
Taking into consideration the nature of the business, and that the burden of all 
taxation should be equal, it seems reasonable that one who carries on business in 
two counties ought to pay $20 per annum, if one who carries on the same business 
pays $10 as an occupation tax, therefore enabling him to carry on business in only 
one county. 5 i 

The fact that an adjuster pays only $50 as an occupation tax, and yet may 
adjust in any or all counties of the state does not argue that an occupation tax of 
$10 upon a solicitor and collector of industrial insurance is an unjust discrimina- 
tion which renders the levy of the occupation tax upon the latter a violation of 
the Constitution of the state. In the exercise of its constitutional right of classifi- 
cation, there seem to be sound reasons supporting the distinction enacted by the 
General Assembly, aside from the fact, as appears in the record, that much of the 
adjustment of insurance referred to is made without any charge on the part of the 
adjuster. From the very nature of the two occupations, the one of soliciting and 
collecting premiums which are to be quite frequently collected, and the business of 
ascertaining the fact of liability and the amount thereof, these two occupations do 
not belong in the same class. We are of the opinion the General Assembly has 
properly exercised its right of placing them in different classes. It does not appear 
that these two occupations are in competition with each other in any respect, and 
therefore an occupation tax imposed upon an adjuster cannot be held to be dis- 
criminatory against a solicitor and collector. The court did not err in refusing 
to enjoin the collection of the occupation tax, or in dismissing the petition. 

Judgment affirmed. 

All the Justices concur, except Atkinson, J., who dissents. 

Gilbert, J. (concurring specially). There is an additional reason why the 
court did not err in refusing the injunction; that is, the comptroller general had 
made no demand upon the plaintiffs, none of whom had been arrested, nor in 


any 
manner disturbed in person or property. 
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MANHATTAN LIFE INS. CO. et al. v. BOYKIN. 
No. 21107. 
Court of Appeals of Georgia, Division No. 1. 
April 1, 1931. 
Rehearing Denied April 15, 1931. 
158 Southeastern Reporter 449. 
1. DEMURRER TO PETITION HELD NOT MERITORIOUS 
Syllabus by the Court. 
The demurrers to the petition are not meritorious; the evidence 
supports the verdict; and for no reason assigned did the trial judge err 

in overruling the motion for a new trial. 

Additional Syllabus by Editorial Staff. 
INSURANCE. 

Services rendered by attorneys in introducing insurance agent to prospective 
customer Jield not exclusively within insurance agent’s business as to preclude 
recovery for services (Civ. Code 1910, § 2443). 

(For other cases, see Insurance, Dec. Dig. § 12.) 

Error from City Court of Carrollton; J. J. Reese, Judge. 

Suit by Samuel J. Boykin against the Manhattan Life Insurance Company 
and another. Judgment for plaintiff, defendants’ motion for new trial was over- 
ruled, and defendants bring error. 

Affirmed. 

\lston, Alston, Foster & Moise, McElreath & Scott and Wm. Hart Sibley, 
all of Atlanta, and Sidney Holdnerness, of Carrollton, for plaintiffs in error. 

Willis Smith and Boykin & Boykin, all of Carrollton, for defendant in error. 

LUKE, J. 

Samuel J. Boykin, an attorney at law, brought suit in the city court of Car- 
rollton against Manhattan Life Insurance Company and Frank E. Mathews (the 
last named being a general agent of the insurance company), to recover $1,200.16, 
and accrued interest, under an alleged agreement, by virtue of which Boykin 
was to receive, for certain services to be rendered, 50 per centum of the first 
year's premium on such life insurance business as the agent might be able to 
secure as the result of such services. According to the allegations of the petition, 
the service to be rendered was merely to “introduce him [the agent] to the per- 
son with whom there could be placed $25,000 to $50,000 insurance.” It was averred 
that the agent had authority to represent the insurance company; that the agree- 
ment was entered into by both defendants; that Boykin informed the agent that 
J. A. Mandeville “was the person interested and could be written a policy of 
from $25,000 to $50,000"; that he afterwards sent Mandeville to see the agent, 
“and that ultimately three policies were issued and delivered by the insurancc 
company to Mandeville,” the policies being indicated by certain numerals and 
the amounts of the premiums being stated. Judgment was prayed for as against 
both defendants. 

A general demurrer of the insurance company and a general and special de- 
murrer of the defendant Mathews were overruled by the court after an amend- 
ment to the petition had been made to meet the objections of the special demur- 
rer; and exceptions pendente lite were taken to the overruling of the demurrers. 

Identical answers, mutatis mutandis, were filed by the defendants. Both 
answers, after admitting the legal status of the insurance company, and that the 
defendant Mathews was its general agent as alleged in the petition, aver that his 
authority as such is strictly limited and confined to the terms of his contract of 
employment; that said contract will be exhibited to the court; that Mathews as 
general agent “can not bind the insurance company for any liability as alleged 
except on formal approval by proper officials of said company, this being an ex- 
press provisions of his contract of employment”; and that “plaintiff was under a 
duty to investigate for himself the authority and powers of this defendant [Mat- 
hews] as general agent for Manhattan Life cain Company.” All other 
paragraphs of the petition (being those paragraphs which set up the alleged 
agreement between the parties) were denied by the answers. 


Upon the submission to the jury of the issues thus joined, a verdict was re- 
turned for the full amount of the plaintiff's claim, and a judgment entered there- 
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on. A motion for a new trial was overruled, and exceptions were taken to that 
ruling. 

[1, 2] In the exceptions pendente lite error is alleged upon an order entered 
by the trial judge “overruling the demurrers of the defendants, upon plaintiff 
agrecing that the proceeding was against both defendants as principals.” The 
record shows that this order is in the usual form, and contains no reference to 
the fact alleged in the exception that the order was entered “upon plaintiff 
agreeing that the proceeding was against both defendants as principals.” The 
exception in its present form cannot be considered, unless, perhaps, it may be 
permitted to stand as an exception to the order overruling the demurrers upon 
the general ground. It is our opinion, however, that the petition as amended 
sufficiently states a cause of action against both defendants; hence that the ex- 
ception as thus interpreted is without merit. 

In the motion for a new trial, in addition to the usual general grounds, six 
grounds of error are assigned. The first two of these six assignments aver that 
the verdict was contrary to the charge of the court in certain particulars. 

As to the first of these exceptions, there seems to be no substantial basis for 
the claim that the jury necessarily found that the plaintiff performed services as 
an agent of the defendant insurance company, in the sense in which the term 
“insurance agent” is employed in the statute referred to (Civil Code of 1910, § 
2443); and, as to the second, it is doubted that the correspondence in writing be- 
tween the plaintiff and the defendant Mathews, introduced in evidence, in con- 
nection with the other proven facts, was sufficient to warrant the jury in believ- 
ing that a valid and binding agreement between the plaintiff and the defendants 
was entered into as alleged in the petition. 

As to the third assignment, it appears that the petition sets out a joint agree- 
ment and joint liability against the defendants, and nowhere alleges that the li- 
ability was both joint and several. Hence there were two possible verdicts, not 
four as alleged in the assignment. Being clearly in harmony with the law, there 
was no error in the portion of the charge set out in the assignment. 

As to the fourth and fifth assignments: Since it does not appear, either from 
the exceptions themselves or from any portion of the record, that the agreement 
referred to in the fourth assignment, or the letter referred to in the fifth assign- 
ment, was proved by the testimony of any witness to be genuine, as a prerequi- 
site to its admission in evidence, clearly, we think, it was not error on the part 
of the trial court to sustain the plaintiff's objection to its introduction. Brown v. 
Rape, 136 Ga. 584, 71 S. FE. 802; Allen, McIntosh & Co. v. Farmers’ & Traders’ 
Nat. Bank, 129 Ga. 748 (2), 59 S. E. 813. 

[3] As to the sixth assignment: The portion of the court's charge complained 
of therein, in the circumstances, was evidently improper, in the sense that it was 
unnecessary, since there was no evidence upon that issue in the case on which 
the jury was required to be instructed. The court was evidently reading from 
the petition while engaged in charging the jury upon an issue that had been 
abandoned by the plaintiff; but the failure to charge the jury that the issue had 
been abandoned will not be held to be reversible error, in the absence of any 
timely request from counsel to give such charge. Further than this, we are not 
persuaded that the defendants were prejudiced in the premises as averred. 

[4] The main contention of the plaintiffs in error is that, by reason of the 
nature of the services performed by the petitioner as shown by his petition and 
by the evidence introduced upon the trial, the conclusion is inescapable that the 
petitioner acted, in the performance of such services, in the capacity of an in- 
surance agent; that it appeared upon the trial that he had neither qualified as an in- 
surance agent under the statutes of this state nor registered as such ins ronce 
agent either with the insurance company or with the insurance commissioner; 
and that, therefore, as a matter of law, he could not be permitted to recover for 
such services. If the major premise, that the petitioner acted in the e*pacity 
of an insurance agent, were admitted to be true, then this court would find it 
necessary to consider and pass upon the question of law asserted as a conclusion 
But, as those services, in their very nature, are not such as are essentially or ex- 
clusively rendered by insurance agents in their capacity as such agents, but arc 
such services as may ordinarily be performed by any person acting in some other 
capacity (indeed, zs would seem to us, by any business agent, or, perhaps, even 
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by an attorney at law), the question of law becomes academic, and we are not 
called upon to decide it in this case. What services did the petitioner perform? 
In his petition he avers in effect, that he was to receive the compensation if he 
merely introduced the prospective customer to the agent and from the contact 
so furnished the stated amount of business resulted. He avers, and the evidence 
shows, that he communicated to the agent the name and address of the prospect- 
ive customer, and afterwards sent the latter to the agent for the purpose of dis- 
cussing insurance, and that ultimately the three policies were issued and delivered 
to the customer. Though in some particulars inconsistent, this evidence is un- 
contradicted by any evidence adduced by defendants. The petitioner neither 
iverred nor testified that he solicited insurance from the prospective customer on 
behalf of the company or the agent. Petitioner apparently knew that the pros- 
pective customer was seeking insurance some time before he ever mentioned the 
subject to the agent. The only services he performed were: (1) Communicated 
to the agent the name of the prospective customer; (2) sent the prospective cus- 
tomer to see the agent. We might go further and say that such services are 
not at all such as are ordinarily performed by insurance agents. We do not 
wish to be understood as saying that, in our opinion, the petitioner acted in the 
capacity of an attorney at law in the present instance; but rather to suggest 
that an attorney at law, in the practice of his profession under modern condi- 
ions, is so often called upon by clients to act in the capacity of business coun- 
sellor, or as a mere agent in commercial transactions, that it has become exceed- 
ingly difficult to determine definitely in many instances whether he has acted in 
his professional capacity or otherwise. Certainly we think that what he did in 
this instance was not essentially or exclusively within the scope of the business 
of an insurance agent, within the meaning of our statutes. 

\s has already been indicated in passing upon the exceptions and assign- 
ments of error, we are further of the opinion that there was ample proper evi- 
dence adduced upon the trial to support the verdict and judgment in this case; 
that the verdict was not contrary to law; and that, therefore, the trial court did 
not err, either in overruling the defendants’ demurrers or in overruling the mo- 
tion for a new trial. 

Judgment affirmed. 

Broyles, C. J., and Bloodworth, J., concur. 

In re PEOPLE, by BEHA, Superintendent of Insurance. 
In re SECOND RUSSIAN INS. CO. et al. 
Court of Appeals of New York. May 12, 1931. 
176 Northeastern Reporter 133. 
1. INSURANCE. 


Claim against insolvent foreign insurance corporation in liquidation, which 
claim arose out of foreign contract between aliens, held not entitled to share in 
in distribution of local assets (Insurance Law, § 63, subd. 1 (e). 

(For other cases, see Insurance, Dec. Dig. § 21.) 

Appeal from. Supreme Court, Appellate Division, First Department. 

In the matter of the application of the People of the State of New York, 
by James A. Beha, Superintendent of Insurance of the State of New York, for 
an order to take possession of the property and conserve the assets for the benefit 
of the creditors of the Second Russian Insurance Company, and the interests of 
its policyholders, creditors, stockholders, and the public. From an order of the 
Appellate Division (231 App. Div. 303, 247 N. Y. S. 160), modifying and, as 
modified, affirming an order of the Special Term sustaining objections to the re- 
port of a referee and allowing the claim of the Alien Property Custodian, with 
interest, etc., the Superintendent of Insurance, the Second Russian 
Company, and the Alien Property Custodian appeal. 

Order of the Appellate Division and that of the Special Term reversed, and 
the claim dismissed. 

James F. Donnelly, Alfred C. Bennett, John M. Downes, and Clarence C. 


Fowler, all of New York City, for appellant and respondent Superintendent of 
Insurance. 


Insurance 


_ Robert J. Sykes, Paul Bonynge, and Daniel A. Dorsey, all of New York City, 
for appellant and respondent Second Russian Ins. Co. 
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Nathan Ottinger, of New York City, and Charles J. Schuck, of Wheeling, W. 
Va., for respondent and appellant Alien Property Custodian. 

KeLLoce, J. 

The Second Russian Insurance Company of St. Petersburg, Russia, a Rus- 
sian corporation, in July, 1913, entered into a contract with H. Mutzenbecher, Jr., 
of Hamburg, Germany, a partnership, for the establishment of a branch office in 
New York City, to conduct reinsurance business in the United States. Mutzen- 
becher was to act as general manager of the business in this country and was to 
receive for its services compensation to be equal to a certain percentage upon net 
premiums received. Mutzenbecher employed Meinel & Wemple, Inc., a New York 
corporation having its principal office in New York City, as its subagents to carry 
on the business. It procured the Second Russian to make a formal appointment 
of the Meinel Company as its general agent and to issue to it a power of at- 
torney. The Second Russian made deposit of the required amount of money, 
to enable it here to do business, in a New York bank, under a deed of trust. 
The statutory conditions having thus been complied with, the Second Russian 
secured offices in New York City, and through Mutzenbecher and its subagent 
Meinel & Wemple, Inc., began to function in this country as a reinsurer of fire 
risks directly written by other companies. <A flourtshing business was done through 
a period of years. Finally, in the early part of the year 1925, the state superin- 
tendent of insurance, acting under section 63, subdivision 1 (e), of the Insurance 
Law (Consol. Laws, c. 28) (Matter of People, by Beha [In re Second Russian 
Ins. Co.], 244 N. Y. 606, 155 N. FE. 916), which provided for such action when 
“further transaction of business would be hazardous to its policy holders, or to 
its creditors, or to the public,” took possession of the property and business of 
the Second Russian, pursuant to an appropriate order duly obtained. Meanwhile, 
in June, 1919, the Alien Property Custodian, acting under the Trading with the 
Enemy Act (40 U. S. Stat. 411), had served a written demand upon Meinel & 
Wemple, Inc., managers of the New York branch of the Second Russian, to pay 
over to him all commissions payable to H. Mutzenbecher, Jr., an alien enemy, on 
account of business previously done, and all commissions which might become pay- 
able upon business done thereafter. At the date when the superintendent took pos- 
session, unpaid commissions due Mutzenbecher, if due at all, calculated upon net 
premiums then previously received, totaled $79,261.11. Pursuant to a_ notice 
served by the superintendent, calling for the filing of claims, the Alien Property 
Custodian filed a claim for commissions due. The claim was disallowed by the 
superintendent. Later, the Special Term of the Supreme Court determined that 
the claim of the custodian, then amounting, with interest added, to $140,788.73, 
was a “Class 1 claim,” that it was “entitled to be paid in preference to all other 
claims,” and directed the superintendent of insurance forthwith to pay over the 
amount named to the Alien Property Custodian. The Appellate Division modi- 
fied the order in respect to the percentage of interest which was payable and 
otherwise affirmed. 

{1, 2] The contract giving rise to the claim for commissions was made at 
St. Petersburg, Russia. The parties thereto were H. Mutzenhbecher, Jr., a partner- 
ship composed of German citizens, and the Second Russian Insurance Company, 
a Russian corporation. As the claim originated in an alien country, through a 
contract between aliens, it was a foreign claim, not entitled to a share in the 
distribution made by the superintendent of insurance, from the funds received 
by him. Matter of People, by Stoddard (In re Norske Lloyd Ins, Co.), 242 N. 
Y. 148, 151 N. E. 159. Of course, if the claim were protected by a lien, such 
as a mortgage, an attachment or an equity in the nature of a lien, the title of 
the superintendent to the funds taken over would be subject thereto, in so far 
as the lien hound any portion of the funds so taken, and the claimant would then 
be entitled to payment, to the extent that the funds so encumbered might pay 
him. Matter of People, by Beha (in re Second Russian Ins. Co.), 253 N. Y. 
589, 171 N. E. 795. The claimant may not succeed herein, therefore, unless, through 
his demand made in June, 1919, he acquired a property interest in or lien upon 
the specific funds now in the possession of the superintendent, or in some portion 
thereof. 

The contract entered into between the Second Russian Insurance Company 
and H. Mutzenbecher, Jr., in July, 1913, expresses an appointment of the Mut- 
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zenbecher firm as the exclusive representative of the Second Russian “for doing 
Fire Re-insurance and/or Retrocession business with companies domiciled or repre- 
sented in the United States of North America.” It recites that, at the request 
of Mutzenbecher, it has executed a full power of attorney, for the conduct of 
the business, to Meinel & Wemple, Inc. It provides that Mutzenbecher, as com- 
pensation for its services, will receive a commission of three and one-half per 
cent., “computed on the annual Net-Premium on the treaties received from you.” 
Mutzenbecher is to bear all expenses and handle all business in the proper way. 
It is “to establish an exact card system of the ceded risks, which will make it 
possible at any time to have a control on risk limits, to examine the losses, to 
examine the accounts of the ceding companies, as well as to execute the work, 
according to our instructions, for the necessary retrocessions.” In the event of 
cancellation of the agreement, commissions shall continue “on all treaties then 
in force and while such treaties remain in force, i. e., as long as a business con- 
nection between us and those companies, which you brought or will bring in con- 
nection with us, exists.” However, Mutzenbecher “is obliged to carry on in 
those cases the business according to the terms of this agreement even after can- 
cellation of this agreement.” 

It was pursuant to the terms of this contract that the New York branch of 
the Second Russian began to function under the management of Mutzenbecher’s 
subagents, Meinel & Wemple, Inc. Treaties of reinsurance were made with various 
insurance companies writing direct insurance, whereby the Second Russian took 
over risks previously insured and reinsured them. For this reinsurance premiums 
became due from various companies to the Second Russian. Meinel & Wemple, 
Inc., collected these premiums. After deducting the required reserves for un- 
earned premiums, and depositing the same with the New York Life Insurance 
& Trust Company, as trustee, Meinel & Wemple, Inc., transmitted the balance 
of the premiums received to Mutzenbecher at Hamburg, together with various 
documents in relation to the risks reinsured. From the amounts so received, Mut- 
zenbecher deducted the expenses of the business, and their own commissions 
at 3% per cent., and remitted the balance to the Second Russian. From their own 
commissions Mutzenbecher also remitted to Meinel & Wemple, Inc., three-quarters 
of one per cent. of the net premiums, for the commissions of that corporation for 
doing the business in New York. 

The Russian government, in October, 1916, promulgated a ukase forbidding 
its citizens from entering into any commercial relations with citizens of its then 
enemy, the German Empire, and declaring at an end all existing relationships be- 
tween the citizens of the two countries. Intercourse and business dealings be- 
tween Mutzenbecher and the Second Russian were no longer possible, without 
violation of Russian law. Accordingly, the Second Russian, acting through its 
officials at St. Petersburg, made an agreement with Meinel & Wemple, Inc., where- 
by the latter should become its general agents in New York, and should receive 
for itself, as compensation for handling the business, commissions at the rate of 
3% per cent. on the net premiums received. Thereafter Meinel & Wemple, Inc., 
made no more remittances to Mutzenbecher in Hamburg. It continued to de- 
duct from all net premiums received 3% per cent. on account of commissions. 
Nevertheless, it retained for itself a sum equal only to three-quarters of one 
per cent. of the net premiums, the precise sum paid to it during the Mutzenbecher 
management. The balance was withdrawn by it from the funds of the Second 
Russian, in its regular bank of deposit, and deposited to the credit of itself in 
the American Exchange National Bank where its own deposits were carried. On 
its books these deposits were made to appear as a “suspense reserve account.” 

Prior to the 15th day of October, 1918, there had been withdrawn from the 
funds of the Second Russian, and deposited to the credit of Meinel & Wemple, 
Inc., in the American Exchange National Bank, the sum of $15,801.31. This sum 
represented commissions at 3% per cent. upon net premiums received after re- 
mittances to Mutzenbecher had ceased to be made, less three-quarters of one per 
cent. deducted by Meinel & Wemple, Inc., as commissions for its services. On 
the books of the corporation these moneys appeared in “a suspense reserve ac- 
count.” On the day named the Alien Property Custodian made a demand for 
the moneys so deposited as moneys belonging to and reserved for H. Mutzenbecher, 
an enemy alien. In obedience to the demand the moneys were paid over. There- 
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after, an action was brought by the Second Russian, to recover the moneys so 
paid, against the Alien Property Custodian, pursuant to section 9 of the Trading 
with the Enemy Act (40 U. S. Stat. 411 [50 USCA Appendix § 9 note]). 

The controversy thus arising was finally determined by the United States Su- 
preme Court (Second Russian Ins. Co. v. Miller, 268 U. S. 552, 558, 45 S. Ct. 593, 
595, 69 L. Ed. 1088) in favor of the Alien Property Custodian. The court ap- 
proved a finding by the trial court that the appointment of Meinel & Wemple, 
Inc., by the Second Russian, as its general agents in the United States in lieu 
of H. Mutzenbecher, Jr., after the promulgation of the Russian ukase of July, 
1916, was fictitious; that it was made to avoid the appearance of violating the Rus- 
sian law; that in point of fact the Mutzenbecher firm remained the general agents 
entitled to commissions at 34% per cent. Furthermore, it held that the sum of 
$15,801.31, which had been segregated from the general funds of the Second Rus- 
sian and deposited in the American Exchange Bank, “a suspense reserve ac- 
count,” had been so deposited for the benefit and to the use of H. Mutzenbecher, 
Jr., that Mutzenbecher was the owner of the specific moneys so held. Thus the 
court said that the moneys in the suspense account were placed there “for the 
benefit of the Mutzenbechers, with the knowledge and consent of the appellant” 
(Second Russian) ; that the appellant was, therefore, in no different situation with 
respect to the fund “than it would have been if it had paid over the commissions 
directly to the Mutzenbechers or to their authorized agent”; that “payment of 
the commissions was made as effectually as if the payment had been by cash in 
hand”; that the appellant “had relinquished all claim to the fund and Meinel 
held it for the Mutzenbechers.” In other words, the demand made by the cus- 
todian was for a specific fund, which had been segregated from the funds of the 
Second Russian in its own bank of deposit, and placed to the credit of Meinel 
& Wemple, Inc., in a different bank, where it was held, as the court determined, 
for the benefit 6f H. Mutzenbecher. Therefore, H. Mutzenbecher had a property 
interest in the specific fund; therefore, the custodian succeeded to an interest in 
specific property; consequently, the Second Russian had no interest therein. 

[3, 4] The situation in respect to commissions, accruing, if at all, subsequently 
to the custodian’s demand in October, 1918, is wholly different. On june . 
1919, when the custodian’s second demand was made, commissions calculated < 
3% per cent. on net premiums received, less commissions previously paid to the 
custodian, totaled $13,032.43. Not a dollar of this amount had been withdrawn 
from the bank of deposit of the Second Russian; not a dollar had been segregat- 
ed from its general funds and placed in a separate account in the same or any 
other bank. True, Meinel & Wemple, Inc., kept an account in the books of the 
Second Russian, wherein a sum equaling 3% per cent. on net premiums received 
monthly was debited as commissions, totaling $13,032.43 for the period since the 
previous demand. This debit, therefore; was at most an admission of a general 
indebtedness to H. Mutzenbecher, Jr. After the demand, and before the insti- 
tution of liguidation proceedings by the superintendent, additional commissions 
of $66,228.68 were debited to H. Mutzenbecher on the books of the Second Russian. 
No part of this sum, however, was segregated from the general funds, and placed 
in a separate bank account to the credit of Mutzenbecher, or to the credit of 
Meinel & Wemple, Inc., for the benefit of Mutzenbecher. In upholding the claim 
of the custodian for the two items of $13,032.43 and $66,228.68, the Appellate Divi- 
sion seems to have assumed that these amounts had been placed in a special de- 
posit for the benefit of Mutzenbecher. Such was not the fact, nor does the cus- 
todian now assert it to have been. Nor is the theory, advanced by the. custodian, 
that as net premiums were received by the Second Russian a property interest 
therein immediately vested in Mutzenbecher, at all tenable. The contract, in rela- 
tion to commissions payable by the Second Russian to Mutzenbecher, provided 
that the latter “will receive from us a commission of 3%4 per cent computed on the 
annual Net-Premiums on the treaties received from you.” Here is a promise 
that Mutzenbecher will receive from the Second Russian a commission to be cal- 
culated by multiplying the figure of net premiums which the Second Russian 
might receive by the figure .035; not a provision whereby Mutzenbecher would 
acquire a fractional interest in the premiums as the Second Russian received them. 

As Mutzenbecher was never other than a general creditor of the Second Rus- 
sian, it is not possible to understand how the custodian ever became other than 
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a general creditor. Certainly, an assignment by Mutzenbecher to the custodian 
would have transferred none other than a general debt; surely the demand could 
give rise to no greater property right. “Nor, indeed, could the Alien Property 
Custodian under such a demand, or unless he asserted a legal right to the securi- 
ties themselves, by capture change the character of the enemy’s right as obligee. 
* * * Such a demand neither enlarges nor contracts the rights seized.” Per Learned 
Hand, J., in Kahn vy. Garvan (D.C.) 263 F. 909, 912. True, the custodian might 
have enforced satisfaction of the claims existing in Mutzenbecher, if any, as the 
obligations matured, by a resort to summary process under section 17 of the Trad- 
ing with the Enemy Act (50 USCA Appendix § 17). However, the custodian 
never so proceeded and, therefore, never acquired title to any specific fund, or 
possession thereof. While Congress, for the purposes of the war, might have au- 
thorized the custodian to take from an enemy alien every contract obligation owing 
to him, it could not well enlarge the contract duty of the obligor by converting a 
general debt into an obligation to pay over a particular fund. However, no such 
attempt was ever made by Congress. It is provided in section 7, subdivision c, of the 
Trading with the Enemy Act (50 USCA Appendix § 7 (c) as follows: “If the 
President shall so require any money or other property * * * owing or belonging 
to or held for * * * an enemy * * * shall be conveyed, transferred, assigned, de- 
livered, or paid over to the alien property custodian.” Moneys which must be 
“paid over” are clearly moneys which constitute a specific fund held for the benefit 
of the enemy. “A demand for the conveyance, transfer, assignment, delivery and 
payment of money or other property unless expressly qualified or limited shall be 
deemed to include every right, title, interest, and estate of the enemy in and to the 
money or other property demanded as well as every power and authority of the 
enemy thereover.” Rule 2 (a), Executive Order of the President February 26, 
1918; see Meares, Trading with the Enemy Act, p. 586. In other words, the cus- 
todian by his demand takes whatever title the enemy has; he takes and acquires 
no greater right. 

If any authority were needed to support the proposition that the custodian, 
by his demand upon the Second Russian that it pay the claim of its creditor, 
Mutzenbecher, acquired no lien upon the general funds of the Second Russian, 
theretofore unincumbered by such a lien, it may be found in the case of Simon v. 
Miller (D. C.) 298 F. 520, 523. Simon had had financial dealings with Albert an 
enemy alien. Originally he believed that there was owing Albert a balance of 
$350,000. In this belief he deposited the amount named in the American Exchange 
Bank, and agreed that he would not pay any part thereof to Albert, or withdraw 
the same until the end of the war, except upon the signature of himself and his 
counsel, a person trusted by the Department of Justice. Two separate demands 
for the money were made upon the American Exchange Bank by the custodian. 
A third demand was served upon Simon affecting to seize the debt from the bank 
to him upon the asserted theory that the deposit was held for Albert’s benefit. 
“So far there was no attempt to seize the account between the plaintiff and Al- 
bert, but on June 1, 1920, such a demand was made on the plaintiff. This deter- 
mined that Albert was an enemy and that the plaintiff owed Albert, on a state- 
ment of the account, the sum of $635,640.96. This sum the demand attempted to 
seize, and the plaintiff was forthwith required to pay it to the Custodian. After 
a litigation not necessary to set forth, the Custodian got possession of the deposit 
in the American Exchange Bank, which this petition was filed to recover.” The 
court held that the first three demands were ineffective for the reason that the 
bank did not hold the moneys in trust for Albert. As to the fourth demand, 
the court held that it was an effective capture of the debt owed by Simon to Al- 
bert but not effective as a capture of the bank deposit. It said, through Learned 
Hand, J., as follows: “A creditor has no rights in his debtor’s assets and is not 
concerned with their fate. The debt remains a general obligation, regardless of 
their disposition. Whatever makes invalid any payment by the debtor protects 
the captor of the debt. No possession is necessary, because none is possible; 
the captor is secure so long as the debtor cannot discharge the debt. How, then, 


can it be argued that the scheme of the act involved a payment of the debt in 
The captor being protected, why must the debtor be exposed to exe- 

Again, it said that such a theory as to the scheme of the 

act “contradicts all our notions of the rights of putative debtors who dispute the 
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debt ;” that no such interpretation was called for; that 


“captures had a double 
purpose. 


They changed the title in any actual rights which the enemy might have 
in the captured property, and they sequestered the property itself in which those 
rights might inhere;” but that “these considerations cannot apply to the capture 
of a debt.” The court not merely denied the right of the custodian, through his 
demand, to capture the specific fund deposited; it held that even though the 
custodian had obtained actual possession thereof he might not apply it upon the 
debt which had been seized, but must return it to the debtor. 

We now make no determination as to the validity of any claim which may 
be made on behalf of Mutzenbecher as a general creditor, or on behalf of the 
custodian, for that question is not presently before us. 

The order of the Appellate Division and that of the Special Term should 
be reversed, and the claim dismissed, with costs to the superintendent of insur- 
ance in this court and in the Appellate Division, 


Cardozo, C. J., and Pound, Crane, Lehman, O’Brien, and Hubbs, JJ., concur 


Orders reversed, etc. 





